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IL SCIENCE, THE THEORY OF THE STATE 

I uid SDOpe of Politioai Soienoe. — 2. Relatioti to Otber 

- 3. MaBDing of the StiW ; its &MDtUl Attribntea. — 
itiiicUaD between Stste, Societj, Govsmment, uiil NatJoD. 
tHate and a Comitioa Faitli.— U. The Ideal StaM. 

inition and Scope of Political Science. 

e on political science must naturally begin 
s discussion as to the scope and province of 
e itself, and its relation with the other branches 
knowledge of a kindred character.!, This is ea- 
ecessary for two reasons. In the first place the 
;ical science has been ased with a good deal of 
not to say ambiguity, both in colloquial laii- 
i in scientific discussion. In the second place 
mship between this and various otM depatt- 
Itnowledge, such as jurisprudence, history, and 
I is an extremely intimate one. It is neces- 
efore. to endeavor as accurately as may be to 
< proper field of political science, and to in- 
connection with otber branches of learning, 
lorate definition may better be reserved for 
ideration. For the present a simple and con- 
arting-point may be found in the statement, 
e though it is, that political science deals 
imment. The word governmenl^sed in its 
ise, rests on the fundamental idea of control 
; it implies authority, and a submission 




4 THE NATURE OF THE STATE 

to that authority. It thus calla before our minds a 
phenomenon which may be considered almost coesten- 
Bive with humau society as it at present exists, and 
I which reaches back into the past almost as far as the 
history of human society itself. True it is that as we 
follow its retreat into the remote periods of history, it 
recedes with a dimmisblng outline that tends towards 
an unseen vanishing-point. But in this it only shares 
in a characteristic common to all the products of sooial 
evolution. 

Now the phenomenon of government, as we view it in 
. the past and In the present, shows anytliing but a uni- 
form appearance. It differs constantly in Its form, it 
. differs in its scope and purpose, and differs most no- 
' tably in the varying degrees of its complexity. These 
' divergences in the concrete aspect of government are 
I Been at once by comparing the rude organization by 
which a primitive pastoral tribe is h^d in loose cohesion, 
the city state of the Greeks, the feudal system of the 
middle ages, and the intricate mechanism of the modern 
national state. It Is out of these variations offered by 
the different types of human organization in which the 
common element of government is contained that polit- 
ical science arises. In all branches of investigation it 
is the diversities and not the similarities of observed 
phenomena that afford the primary motive for specula- 
' tion. In the physical world the diversities of form, 
' function, and structure among plants and animals give 
I occasion to the investigations of the botaniet and the 
f naturalist. If all plants and animals had been of a uni- 
form fashion and function their similarity would have 
been accepted as a matter of course. It is the fact that 
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this similarity does not exist that gives the initial stim- 
ulas to man's investigations. Similarly in the domain 
of human institutions the heterogeneous and complex 
appearance of the phenomena in question affords the 
basis of political science. Its field lies 
nation and analysis of the varying forms of hi 
organization in which the element of social control 
embodied. 

At this point emerges a further analogy between 
study of our physical and social environment. In each 
case the phenomena observed are found to be in a 
constant state of change and movement. New forms 
replace the old, the whole representing a graded series 
of ascending complexity in which higher and higher 
Btruotures correspond to functions increasingly elabo- 
rate. In the physical world, life, from being simple and 
rudimentary, becomes complex and differentiated. New 
organs are developed and higher functions performed. 
In the superorganio world the process of social evolu- 
tion is continnons. Here too are successive stages of 
progress in which the form and character of human 
inatttatio&s undergo an unceasing alteration in accord- 
ance with the changing environment of social growth. 
The study of governmental forms must therefore in 
an eminent degree he a comparative and historical 
study. It must not content itself with a mere analysis 
of polidca) institutions as existing at any given 
point of time ; it must take account of the process of 
obange hq evolution and the alteration of social and 
jatelleot^ enrironment. This is what is meant by the 
tnePt that the investigations of political science 
Ik be of a dynamic and not a static character. They 
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6 THE NATOBE OF THE STATE 

must be directed towards the proper interpretation of 
movements and tendenties in addition to the analysis 
of the status and structure of existing institutions. 
The organized aspect of the community, the state, 
must be treated not only as an actuality, but also as a 
product of the past, and as the basis of the life of the 
future. 

Z Relation to Other SciQnce& Herein appears 
the connection between history and political science, a 
connection somewhat difficult to state in precise terms 
without making one of tlie two assume a subordinate 
character. There is indeed a uatural tendency on t]ie 
part of the political scientist to view history some- 
what in the light of mere raw material, and an equally 
natural tendency on the part of the historian to view 
political science souewbat in the light of an emana- 
tion, one might almost say an eicresccnce, of history. 
It may with fairness be said that the two studies are 
mutually contributory and complementary. Political 
science would certainly be impossible without history ; 
history would lose its main significance without at least 
an unconscious political science. The facta of history 
— not all of them, but such as are significant for the 
study of institutions — constitute a part of the ground- 
work of political science ; not, it is to be noted, the 
whole groundwork, for political science must also 
build upon ethical and psychological foundations. Thus 
one might be tempted to employ the terminology of 
the logician and say that some of history is part of 
political science, the circles of their contents over-lap- 
ping an area enclosed by each. Hence it is that in the 
subdivisions of political science offered by some writers 
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" historical political science," or the history of political 
institutions, is one branch of the main subject.' The 
connection between these allied branches of knowledge 
has been well indicated by Professor Seeley, who tells 
us that political science is tlie fruit of history, and 
history ia the root of political science,' A recent 
American writer' has illustrated the relationship in a 
still more striking manner by saying that history offers 
the third dimension of jralittcal science. 

But while commenting on the intimate interdepen- 
dence of these two bmoches of leanting, their essential 
difference must not be forgotten. Political science has 
no concern with history in itd purely narrative aspect; 
it has no interest iu the mere cumulation of instances ; 
nor has it any interest in the military, commercial, or 
economic aspects of history as such ; only in so far as 
these bear upon the evolution of organized social con- 
trol, only so far as they elucidate the nature of the 
state, are they of import for the student of political 
Bcience. The latter must revert to history for much of 
the material of his study, but always in an eclectic or 
selective fashion, coijrdinating his facts with a view to 
their special significance. Thus, for example, the history 
of the Puritan colonies of North America is of primary 
interest to the student of political science as illustrat- 
ing the growth of democratic self-government, the pro- 
gressive application of the federal principle of jjolitical 

' CmupuB W. W. Willougliby, Thr Naturr ofHw Slait, obnp. i. 
* J. R. Seals;, lalrodaaitn lo Polilical Science. Comiiure also the 
fuUowiag : " The (ciunce uf politica ia the one science that a HepoBiled 
ti of hinoi^.like tliegTaimof goldin tliesBudof a 

~ "iy of B'Mar^. 
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[ cooBolidation, the relations of church and state, and 
f the evolution of written conHtitutions. The s 

life of the colonies is of only secondary and indirect im- 
; portanee. The religious coutroversiea of the period as 
I Buch, the romantic aspects of the history of the time, — 
I the adventurous intercourse of settlers and savages, 
I the changes of manners, speech, and costume occasioned 
' by the new environment, have still less bearing on the 
I problems of political science. Similarly the domain of 
, tlie historian has its distinct limitations. Dr. Georg 
I Jellinek accurately circumscribes the province of his- 
tory as follows: "History presents to us not only facets 
but the causal connection between the facts. It dif- 
fers, however, from the theoretical sciences in that it al- 
ways examines concrete cases of cause and effect, never 
abstract types and laws. If the historian undertakes 
this he passes the bounds of bis own province and 
becomes a philosopher of history or a sociologist. It is 
true that no historian will be willing entirely to forego 
this higher aspect of history, but there is no science 
which offers to its students a complete self-sufficiency." ' 
I Political science stands also in close relation to po- 
, litical economy. The purpose of the latter is to investi- 
gate "man's activity in pursuit of wealth."' It deals 
with the production and distribution of wealth under 
the influence of forces both material and psychologi- 
caL Inasmuch as the production and distribution of 
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THE THEORY OF THE STATE 
materia] wealth is very largely coDditioned by the ex- 
iatiiig form of govemment acd the institutional basis 
of economic life, the study of political economy is 
brought into an intimate relation with that of political 
science. The aystem of the English school of classical 
economists, for instance, is presumed to flow from the 
original postulates of privatti individual property, of 
aninipeded contract under a social sanction, and a 
mobility of the strata of society unhindered by non-eco- 
Domic forces. Conversely it is also trite that political 
institutions are greatly affected by economic circum- 
stances. The particular form of government existing 
at any period and place, and the direction and extent 
of its activity, are largely dependent oo the economic 
life of the community in question. Thus one would 
naturally expect the political institutions of a migratory 
pastoral tribe to differ from those of a community 
deriving its support from a fixed form of agriciUturef i 
while each of them would differ in the form and char- j 
acter of its government from a manufacturing popu- 
lation centred in great cities. The state, in a word, is 
conditioned by its economic environment.' Nor is it 
only in their fundamental bases that the sciences of 
eooDoroica and politics stand io close relation, for many 
specific subjects of inquiry belong in a measure to each 
of them. Such questions as the social control of mono- 
poly, the governmental management of railroads, and 
e municipal ownership of public utilities present both 
oic and a political aspect. To the economist 
mblem is one of economic efficiency and equitable 
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distribution ; to tbe student of political science it is s, 
question of administrative organization.' 

The relation of political science to various other 
' branches may be discussed more briefly. Constitu- 
f-tional law, the analysis of the organization of a par- 
ticular state at a particular time, would seem to l>e 
beat classed as a subdivision of political science, or 
at any rate to cover a large field in common with it. 
'' Opinion might also differ as to whether international 
I law,' dealing with the relation of states with one an- 
f Otlier. should more properly be classed as an included 
I or only a kindred subject. It may at any rate be said 
[that in measure as iuternational relations develop into 
I the fixity of a true international law, — a code enforced 
' by a recognized authority, — so does international law 
I become merged in the domain of political science. Laat 
of all may be mentioned the relative position of politi- 
' cal science and sociology. Here the former must be 
I considered in the light of an included portion of the 
'tnore general field. Sociology deals not only with 
I organized communities, but also with communities in 
, which the element of social control is as yet feebly dif- 
iferentiated. It deals not only with the legal and coercive 
r.Telationship of man with his fellows, but also with the 

' The ambi^aaa celatioBin whieli the tanna " political acienoa "and 
"politicai eoQiomj " Htajid to one another u readar«d vtill wore con- 
fuiing b; the diveiEeDt naages of iuading American nniTeraitiea. At 
Hnrrard " Economica " ia a unbdlvuioii af the depurtment oE " Hiitorj 
.•nd Political SoienoB." At YnU both " Econoiuica " and " Politica " 
I appear under the departmeotsl title of "Social Scieueea." At Chioago 
^'' PuliUdsJ Eooaomy " and " Polilical Scienoe " conatitate aepuata de- 
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. ' Jallinek conaiiters intarnatioaal law a bcanch of jongprndenae 
'•{Bechliieifeiucha/l), whioh i> itaeU a aubdinsioD of political aoieDoe, 




evolution and status of customs, manners, religion, and 
economic life. Most important is it to observe that so- 
ciology treats not only of conscious but also of uncon- 
scious social activities.' How far such a science can be 
anytliing more than a group of subdivisions, or a name 
for a sort of general wisdom in regard to man's social 
environment, gained from specific studies, is perhaps 
o[>eii to question. Certainly in the hands of many of its 
exponents it seems to lose in intensity what it gains 
in width. Nevertheless, if one accepts the " science of 
society " on its own terms, it is proper to consider that 
it includes political science as one of its subdivisionsri 
On this basis one may proceed to a formal definition c^l 
political science, which may best be accepted in the.l 
form offered by Paul Janet : " Political Science is thalM 
part of social science which treats of the foundational 
of the State, and of the principles of government." 
side this may be placed the definition of J. K. Blunt- 

' ~ Of nil the multifariaiu projects far fixing ibe baundnr}' which 
mrks off political froin the more general social BcicDoe, that wema 
most uliafactoiy vMcb bwei the distinction on the eidstenae of a po- 
lllieal eodMnoiuness. Without Mopping to inqnire too carionsl; into the 
pneiae eamotation of this term, it maj safel; be l^d down that aa a 
mis piimidTe Dommnnities do not. and advanced commomtiea do mani- 
fost the political oonsciousDess. Hence, the opportuuit; to leaTS to ao- 
dciagy Uie endra field of primitiTe institutions, and to regard as tnily 
political oolr those institutJODS and those theories vbicli are olosel; 
aaMiriated with snch roanifeatation." W. A. Dunning, BiHortj of Po. 
l^ieal neerie*. Ancititl and Mediarval. lutrodactJou, ztL — fint cam- 
pan will] diiB the follaving : " Human socipty tnil j begins vheu Bocial 

aiist not only objectively as physical facts of asBoclatioD, but subjee- 
tiTslj alan in the thought, feeling, sjid porpose of the a 
TiihuUi" Qiddinga, Theory of Socioiogi/ {Annali Am. Acad, Pol. q 
Sat. SdtMx, ISM). 
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Rchli, which draws especial attention to the dynamio 
nature of the study involved ; " Political Science is 
the science which is concerned with the State, which 
endeavors to understand and comprehend the State in 
its conditions, in its essential nature, its various forma 
and maaifeatations, its development." ' 

3. Meaning of the State; its EBsential Attrl- 
botes. Political science, then, deals witli the state ; it 
is, in short, as it is often termed, ^ the " theory of the 
state." The word " state " is sufficiently familiar to have 
been used in the preceding discussion without explana- 
tion. It is now necessary to make a nearer analysis 
of the exa^t meaning to be attached to the term. Ati 
examination of the ordinary senses in which the word 

' For ooDTBiiieat compariaoa the foUowJDg definitioQB of allied eoi- 
imoai maj here be Dotad : — 

(1) SociOLOaT. "SwioloKy, defined as tlie aoieDce of BooiBl phe- 
nomaiu, inoladeB all of these social aciencea (that i*, economica, politics. 
hiitorr.ctn.) ; but in thia general oae of the term it ia notadistiDat bci- 
ense, bat rathar the nntiie for a body of knowledge, inoludii^ aeveral 
■oiiSBoea. The more definite sphere of aooiology sa a acience is iodi- 
cated vhen we recognize that each of the scienoei dealing with social 
phenomena iniolves a theory as to the natare of aooietj." A. Fair- 
banks, Inlrodudion to Sociology. "Ism tempted ta define Sociologj 
aa the soience of associated hnmanity, that is. of hnmaidty so far aa it 
ia anited and so far as it ia associated." J. H. W. Stuckenberg. In- 
Iradudion (o tbt Sludg of Sociology. All the write™ ou sociology dis- 
Doai its clwm lo eiJatence aa a acienoe, thoogh formal definitiotis are 
few. Compare HerbertSpencer.Srurfji o/".Socio/ojv, chap, ii; De Greaf, 
InlrodMlion il ta Sociologit, port i, ohap. 1 ; Smalt and Viacent, latro- 
daetion to tht Stvdy of Society, bk. i, etc. 

(3) JmiBPHCDBNCB. JurisprudBncB ia the " formal acieoce of those 
relation* of mankind which are generally recognized aa having legal 
Oonaeqaenoea. - . - It may ... be defined provisionally aa the formal 
soienoe of poaidre law." T. E. Holland. ElenuMs of Jaritprudenee. 

' See, tor example, M'Eechms, The State and the Individual, Introd. 
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THE THEORY OF THE STATE 

is used Bhows at once a considerable latitude in its 
employment. Thus when we speak of the different 
^^Btates " of Chriatendom, or refer to France, Germany, 
bt, ss the leading states of Europe, the word seemn 
igUy to correspond with such terms as country, in-J 
■national power, etc. When on the other hand we 
talk of the relations existing between the " church and 
the state," we have no reference to international affairs ; 
the idea implied is rather that of association or organi- 
zation. Again, in such uses as *' The State and the Indi- 
vidual " (the title of the recent work on political science 
already mentioned), or in the title of one of Herbert 
Spencer's boohs, " The Man versus the State," the word 
is plainly used to imply a contrast between the individ- 
aal citizen and the collective aspect of the community. 
Finally, in such phrases as "state aid to the poor," 
■• state control of railroads," etc., what ia thought of ia 
not so much the community collectively as the special 
machinery or organized agency through which the com- 
munity acta. 

Oat of the different elements here embodied we may 
construct an exact conception of what ia meant 
state in the techuical language of political science. It 
embodies as the factors of which it is composed 
I. A territory. 
II. A population. 
ra. Unity. 
tV. Organization.' 

' Ttw reqnittUi axe tbna staMd bf BlanUchli. Ef prefers to add 

■ factor whicliaeeDU.haweTer, to result from the combU 



1 




1 



THE NATURE OF THE STATE 

Let us briefly examine these ia turn. Without a defi- 
nite territory there can be no state. The Jews, being 
scattered abroad and diBsociated from the occupation 
and control of any particular territory, do not constitute 
a state. Professor Holland in the definition given in his 
" Elements of Jurisprudence," speaks of a " numerous 
assemblage of human beings generalli/ occupying a cer- 
tain territory." But it seems advisable to insist on the 
idea of land being necessary. Equally necessary is a 
population. It goes without saying that an uninhabited 
portion of the earth, taken in itself, cannot form a 
state. The third requisite is said to be unity. By this 
is meant that the territory and population in question 
must form no part of a wider political unit; nor must 
the territory contain any [wrtiou or portions which while 
forming geographically a part of it, are not a part of it 
politically. The island of flaiti is a geographical unit, 
but being divided into the separate republics of Haiti 
and Santo Domingo, does not present the unity required 
to constitute a state. In tlie same way the separate 
"states " of the American Union are not states in the 
technical sense of the term, since each forms part of 
the single political entirety known as the United States. 
The United States as a totality constitutes a state ; 
the "stato" of Massachusetts does not. The final re- 
[ qnisite, that of organization, is one that must be care- 
rfnlly noted. Even granting that we have a territory 
Wimd population disconnected from the rest of the world, 
and thus in a sense a unit, we have not yet a state. 
Imagine, for example, that a " numerous assemblage of 
baman beings," to use Professor Holland's phrase, were 
Ldeposited upon some uuiuhabited island not owned or 



THE TUJCORY OF THE STATE 
oontroUed by any existiEg government. Here we should 
have bind and popalattoo aod unity, but the inhabitants, 
hariDg as yet no cohesion or connection, woulil not 
form a state. Imagine however that these inhabitants, 
heiag persona, we may suppose, accustomed to live 
under a settled government, should agree to form them- 
selves into an organized body and to vest the control 
of all of them in the hands of certain among their 
nnmber. We should then have a state. Or let us im- 
agine a very different state of affairs. SupjKise that a 
certain nnmber of the inhabitants were enabled by their 
superior physical force or cunning to reduce the others 
to a condition of submission, so that settled relations of 
control and obedience were established. In this case too 
there would be a state. For the organization needed to • 
constitute a state need not be one established by mutual 1 
consent or one of an equitable nature. The mere exist- J 
ence of settled obedience to a superior, coercive force I 
is all that is required, Any form of despotism or typ-.'4 
anny which fulfills these conditions establishes a polit- J 
ical state just as much as does a government whose I 
aathority rests on a general acquiescence, 

Sucli, then, is the nature of the state. As formal 
definitions we may cite the following. (I) " A State is a 
people organized for law within a definite teiTitory " 
(Woodrow Wilson).' (2) "The body or community which 
thus by permanent law, through tts organs administers 
justice within certain limits of territory is called a 
State" (Theodore Woolsey).' A more elaborate defi- 
nition, the full bearing of which will appear in our dia- | 
a of sovereignty, is given by Professor Holland : 
> V. WiWa. Tke Slalr. " T. Woolsey, Poiitical Scienct. 
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" A State is a imnieroiis asBemblage of human beings, 
generally occupying a certain territory, amongst whom 
the will of the majority or of an ascertainable class of 
persons is, by the strength of such a majority or class, 
made to prevail against any of their number who op- 
pose it." ' 

4. The Diatinctioii between State, Society, 
GkiTemment, and Nation. The meaning to be at- 
tached to the word state will be rendered more precise 
by distinguishing it from society, government, and 
nation. The term society has no reference to territorial 
occupation ; it refers to man alone and not to his en- 
vironment. But in dealing with man its significance 
is much wider than that of state. It applies to all hu- 
man communities, whether organized or unorganized. 
It suggests not only the political relations by which 
men are botmd together, but the whole range of human 
relations and collective activities. The study of society 
involves the study of man's religion, of domestic insti- 
tutions, industrial activities, education, crime, etc. The 
term government, on the other band, is narrower than 
state. It refers to the person or group of persons 
(which in a modem community will be very numerous) 
in whose hands the organization of the state places for 
the time being the function of political control. The 
word is sometimes used to indicate the persons them- 
selves, sometimes abstractly to indicate the kind and 
composition of the controlling group. The ordinary 
citizens of a community are a part of the state, hut 
are not part of the government. The term has more- 
over no reference to territory. The distinction will 
I T. E. Hatlaad, Eieminti of Juri>prudinct. 
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mppear more evident in our subsequent discussion < 
sovereign ty.' 

Id the next place it is to be observed that nation^ 
and state are two distinct conceptions. The term 
nation, though often loosely used, is properly to be 
thought of as having a racial or ethnographical signifi- 
cance. It indicates a body of people — the Germans, 
the Frencli, the Hungarians, etc, — united by common 
de»Tent and a common language. But such divisions 
by DO means coincide with the political divisions of the 
C'vilited world into states. Austria-Hungary oousti- 
tutes a single state, but its population is made up of 
members of a great many difEerent races. The political 
diriaiou of the civilized world into states freely inter- 
sects with the division into races, although sometimes 
the political units — as in the case of modem France 
— are almost coiacideut with the ethnographic. The 
relation between political organization and nationality 
has been a changing one. In the classical world, in 
the city states of ancient Greece and Italy, kinship 
among the citizens was considered an elemental factor 
in the composition of the state. In ancient Athens 
and Sparta persons of alien race were not considered . 
aa members of the political community. Hence in thoR 
political thought of classical Greece the conception ofl 
the state is limited to a small area occupied by persons 
of tlie same race. In the Roman world, the original 

r Biu|[e«ii in his FolUicai Scitnct and Conslitutionai Laui 
a/iofila • diffarciit ba«i* of digtinciion : ' 

o ttttet to the orgaiu of nocUl oontrol and n 
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conception of a city state with a common nationality 
was transformed by the process of absorption and con- 
quest into the larger conception of a world-wide state 
and universal sovereignty. Nationality is here lost 
from sight. The foreign nations occupying the sub- 
jugated provinces were recognized by virtue of the 
Eiuperor Caracalla's act of general enfranchisement 
(a. d. 212} as citizens of the universal empire. Such 
a conception, as will be seen in a later chapter, long 
[ survived as the basis of European polity, though 
I existing only in the shadowy form of the titular 
Holy Roman Empire. In actual fact, however, it was 
displaced by other political conceptions. Feudalism 
brought with it the notion of territorial sovereignty 
and dynastic supremacy. A state became coincident 
with the domain owned, if one may use the term, by 
a particular house and its descendants, and quite irre- 
gpective of the nationalities of the subject peoples. 
States were formed out of communities of varying 
nationalities by inheritance, by cession, by marriage of 
their sovereigns. Witness tor example the sovereignty 
of Henry II over Anjou, Aquitaine, etc.; the claim of 
Edward III to the crown of France; and at a later 
I date, the empire of Charles V, who inherited Bur- 
gundy, Spain, part of Italy, and various Austrian 
territories. To a large extent this political Tusion has 
fortunately been accompanied by a fusion of languages, 
as in the amalgamation of modem France. 

It was in the nineteenth century that the claim of 
nationality as the paramount basis of state organization 
strongly asserted itself. The great political upheaval 
consequent upon the American and French revolutions 
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led to an intense national movement in most parts of 
Europe. Under its influence modern Italy lias been 
converted (1815-1870) into a national state, Germany . 
haa assumed a definite national form in the moderal 
German Empire (1871), whose boundaries, however, I 
are not identical with those occupied by the German 
people. In other countries — Hungary, Ireland — the 
same movement has been seen in abortive form, while 
the modem aspirations of Fan-Slavism, Pan-Ger- 
manism, and " unredeemed " Italy foreshadow the 
part that nationality is to play in the organization 
of the states of the future. Common nationality is 
therefore, though not an actual requisite in the com- 
position of the state as it now exists, a potent factor 
in its formation. 

5. The State and a Common Faith. At vari- , 
nus periods in the world's history we find the idei 
that the existence of a common religious faith among I 
the members of the state is essential to its exist- I 
enve. Such was the dominant element in the cora»J 
position of the ancient Jewish theocracy. In the"! 
period following the reformation in Europe hereticall 
belief was considered by both Protestant and Catho-l 
lie monarchies an offense against the state and was I 
ptinished as such. In the theocratic Puritan colonies in 
America (Massachusetts and New Haven) only the 
members of the church were at first admitted to the 
exercise of political rights. With the growth of the 
doctrine of religious toleration such a view of the state" 
haa passed away. The civil authority and the civil 
bond among the citizens is dissociated from their reli- ' 
gion. In many countriea, however, established ohurchm i 
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supported by the state remain as historic surviTals 
of the earlier point of view. 

6. The Ideal State. In all of the foregoing an- 
alysis we have treated of the state as it actually ex- 
ists, not the state as it might he if viewed in ita perfect 
form. This is the distinction made by the Geri. 
writers ' between the conception and the idea of the 
state. The conception of the state at any particular 
historical period is found in the common attributes of 
the states actually existent. The idea, on the other 
hand, is the ideal of perfect form of which any actual 
state is only an approximate realization. This ideal has 
varied from age to age. To the Greeks the ideal was 
to be sought in the perfected form of the city state. In 
our own day the national state has served as the em- 
bodiment of perfect political organization. But a wider 
ideal ia conceivable in the form of the world state or 
state universal. The realization of such a political or- i 
ganization, as has been said, was long the haunting ideal 
of European policy. We see it reflected in the claims 
of the Roman emperor, in the less substantial claims oE 
the Eastern emperor at Constantinople after the fall 
of Rome, in the resuscitation of the empire by Charles 
the Great (a, d. 800), and in the vague sovereignty 
of the Holy Roman Emperor from that date until the 
abolition of the titular dignity (1806) through the 
power of Napoleon. The same ideal hovers before us 
as offering the goal of the political organization of the 
future. The development of international relations that 
could lead to such an end will be discussed in a later 
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3- Theory of the Social Contract. After a. pre- 
liiiiinaty investigation of the proper province of po- 
litica.1 science, the topic which of necessity takes tha 
first place in our inquiry ia that of the origin of the 
Btate. How has it come about that men are every- 
where found living under some form of autlioritative 
control? What is the origin of government and law? 
Speculation as to the heginnings of government is not 
merely a matter of historical curioaity, for it is inti- 
mately associated with the more imjKjrtant question 
of the justification of government, — the right of the 
Btate to be. The present subject thus brings before 
us both a historical and an ethical enquiry, — the in- 
vestigation of the facts as to the actual beginnings 
of political forms and the discussion of the bearing 
of these facts on the question of the rightfulness or 
wrougness of the existence of government. 

To examine and reject a fallacious hypothesis ia 
uften a means of arriving at the truth. In the present 
instance a presentation of some of the mistaken th^ries 
proposed as to the origin of the state may aid'ua in 
moving towards a correct one. The different opinions 
which we shall briefly review have had such great 



ieflufince in the formation of existing political insti- 
tutioQB that a proper understanding of them is neces- 
sary in order to appreciate the forces operative io the 
growth and structure of modern govemmenta. The 
purpose of the ensuing discussion is not, therefore, the 
merely sophistical task of demolishing hypotheses of 
straw. The rejection of what is false in the specula- 
tive theories of the past will aid in establishing more 
valid conclusions on the residual basis of what is true. 
Foremost in historical importance of all the different 
views concerning the origin of the state, is.the theory 
of the social contract. As old as political speculation 
it«elf, and preeminent in its iniluence, it stands written 
large apon the history of human thought. Postponing 
for the moment the treatment of the beginnings and 
growth of the theory, let us first examine in broad 
outline the general content of the doctrine of the social 
ooatract. It professes to offer an explanation of the 
origin and justification of government. To do this it 
starts from the fundamental assumption that the past 
history of mankind may be divided into two periods, 
the firat of which is antecedent to the institution of 
government, the latter subsequent to it. During the 
first of these periods, man is found in the "state of 
nature," aneontrolled by any laws of human imposition, 
and ftubjeet only to such regulations as are supposed 
to be prescribed to htm by nature itself. This code of 
regulations, ot ratlier, since it is nowhere written down, 
the spirit by which such a. code might be presumed to 
be inspired, is spoken of aa the law of nature, or nat- 
ural law. This primitive stage of natural society man 
U presently compelled to desert. Whether it be that 
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I this Btate is too idyllic to last, or whether it becomes 
in the course of time and by reaaon of mutual rapacity 
too incoQvenient to be tolerated, is a [mint of dispute 
among the exponents of the theory themselves. In 
either case man is led to substitute for it a union with 
his fellowmen in which, abandooing the isolation of 
the " natural " individual, all are joined into one civil 
society or body politic. Each now stands in a vastly 
different relation to his fellow-men. Submitting him- 
self to the joint control of ail, he receives in return the 

' benefit of the joint interest of alt in his protection. 
To safeguard the security of all members of the body 
politic (or state), a code of law is enforced by all 
against the possible rapacity of each. Thus while each 
loses the " natural liberty " that he enjoyed in the ante- 
cedent state of nature, he gains in return the security 
to which be is naturally entitled, and which is now 
guaranteed to him by the covenant of all his fellows. 
Human law is substituted for a natural law, and the 
individual in submitting to social duties Ends himself 
clothed with social rights. The process, or at any rate 
the result of it, has very much the appearance of a 
contract or bargain dictated by the individual's own 
interest, an exchange of obligations in return for privi- 
leges. Whether the bargain is to lie looked u[>on as 
one that actually happened at a given time and place 
for each politically constituted society, or whether it 
merely expresses the result or outcome of a more grad- 

■ ual social process, is a matter that has been persistently 
left in a half-light. We cannot therefore make any 

I general statement as to whether those who have de- 

I fended the idea of the social contract have viewed it as 




a historical fact, or only as an interpretation of the 1 
luture of tbe social bond. 

Such is in general tlie doctrine of the social con- 
tract. A glance at the growth and history of the doc- 
trine itself may serve to bring out more salientlj the 
nature of tbe argument involved. The origin of the 
theory 13 to be fonnd in the philosophy of the Greeks. 
It is associated more particularly with the speculative 
thought of the period during which the Greek city 
state — the organized form under wliich Athens and 
Sparta reached their greatest development — was fall- 
ing into decadence. In the writings of Plato and Aris- 
totle we find but scant sanction for it. The political 
thought of both of them was inspired by the ideal of 
the city state, whose importance was to them greater 
tban, and antecedent to, that of the individual citizen. 
The latter, indeed, only existed in and thi-ough the 
state. The social bond with hia fellows was an essen- 
tial part of Dion's nature. " Man," runs the well- 
known Aristotelian dogma, " is a political animal." 
Society, therefore, being the primary consideration, 
and the individual existence being possible only by 
means of it, the conception of an individual dealing 
in obligations and privileges, as a subject of contract 
with society at large, was altogether foreign to the Pla- 
tonic and Aristotelian system. 

With the Greeks of the fourth and succeeding cen- 
tnries, however, the political environment had alto- 
gether changed. The subversion of the city state by 
tbe Macedonian and Roman conquests led the Greek 
philosophers to turn aside from political speculation, 
and to look npon the political aspect of the individual 
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as merely one of the accidents of his beiug. In the 
writings of the Epicurean school we find the idea that 
laws and duties imposed on the individual by any gov- 
ernment, whether foreign or autonomous, are things 
which he accepts for his own well-being, entering thus 
into a kind of compact or understanding with the pow- 
ers that be. On this foundation grew up the theory of 
the social contract. The system of the Roman law, one 
of whose greatest contributions to institutional devel- 
opment has been to bring into a clear light the con- 
eeptioD of obligation by contract, supplied a further 
material with which to construct the completed theory.' 
Christianity, indeed, inculcating in its early teachings 
the doctrine that all civil society had been the outcome 
of human sin, and that it was the duty of the Christian 
to submit to the rule of temporal powers as a part of 
his abnegation of self, seemed at first to run counter 
to the supposedly equitable bargain of a social con- 
tract. Nevertheless in the polemics of the middle ages, 
during which the rival claims of the empire and the 
papacy supplied the basis of political controversy, a 
sort of meeting-point appears between the doctrine of 
a social contract and the early Christian conception of 
the nature of civil society. The advocates of the papal 
claim held that kings and princes in general, and hence 
the emperor among them, held their offices (under 
God's sanction) by reason of a covenant with the peo- 
ple, even as the elders of Israel covenanted with King 
David.* This view, connected presently with the earlier 
Greek philosophy, gave rise to a special form of coii.- 

a David Q. Ritohia, Daniin and Hegel, leifA 
OtHer FhUowp/ikal Sladitt. 
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^ theory io the idea of a compaot raado by all the 
lie with one person, a coatroct betveeo a l^mg and 
lubjecta. To this special form of the general doo> 
e the name of governmental compact* has often 
1 given. 

Application made of the Theory by Hobbes, 
:ke, and Rousseau. It was iii the seventeenth 

eighteenth centuries, in consequence of the reli- 
la and civil upbeavala by which the political in- 
itioas of Europe were moulded anew, that the 
>ry of contract obtained its greatest prominence. 
)bea and Locke in England and Jean Jacques 
Lsseau in France became its chief exponents. A 
ew of the contract theory as laid down by each 

serve to show it in its completed form. Thomas 
ibes, sometime tutor to Charles II, and prominent 
ing the writers of the seventeenth century for his 
ks on moral and political philosophy, offers in bis 
eviatUan " (1651) a striking exposition of the con- 
it theory. The foundation of bis theory lies in bifi 
mate of man's essential nature. Man, according to 
Ijbes, is an altogether selfish and self-seeking ani- 
. The sole motive for his actions proves on analysis 
>e the wish to satisfy his own appetites and desires ; 

such a quality as benevolence is seen on examina- 

1 to result from man's "■ love of power and delight 
the exercise of it." Compassion is only " grief at 
calamities of others from the imagination that the 
I calamity may befall ourselves." Man is there- 
i by nature anything but a social animal; indeed 

"nothing but grief in the company of his 

Sn W. W. WiUooghbj, The Nalurt o/ the State <1 





fellows," all being equally rapacious and self-seeking. 
The state of nature is consequently a state of war, the 
war of each against all ; it is a state of " continual 
fear and danger of violent death ; and the life of man 
solitary, poor, nasty, brutish, aud short." From this 
condition nian is driven by evident necessity to join 
himself with hia fellows under some common authority, 
universal aubniission to any form of control, however 
despotic, being preferable to the mutual warfare of the 
state of nature. In the contract which men thus make 
among themselves all agree to submit to a single au- 
thority, which Hobbes interjirets to be that o£ a king 
or absolute sovereign. But the latter, from the nature 
of the case, though benefited by the contract, is not a 
party to it. Such a contract thus differs from the gov- 
ernmental compact referred to above tn that the king, 
being no party to it, cannot break it. It becomes irre-" 
vooably binding on all the community as a perpetual 
social bond. In this way the theory is used by Hobbes 
as a defense of absolute monarchy, the philosopher 
appearing as the theoretical apologist of the Stuart 
despotism. 

Very different is the presentation of the contract by 
Hobbes's illustrious contemporary John Locke. With 
the latter the state of nature is not one of universal 
war; it is, however, inconvenient and unsatisfactory. 
There is in the first place the standing " want of an 
established, settled, known law, the *law of nature' 
being obscured since men are biased by their interest 
as well as ignorant for want of study of it." Nor is 
there " a known and indifferent judge," nor, finally, an 
active power to punish those who contravene the law 




of nature. For these reasons, men are led to abandon 
the " freedom " of the state of nature, and submit to 
the restraint of civil society. In the contract wUich 
they make, however, the monarch to whom they agree 
to submit, is himself a party. The contract as presented 
by Locke does not precisely correspond to the govern- 
mental compact, since it not only establishes the author- 
ity of the monarch, but also joins the members of the 
community by mutual covenant into a body politic' 
It differs on the other hand from the contract of Hobbes 
in that the monarch is a party to it, and holds his 
office only by virtue of his compliance with the terms 
of the contract. .Should the king break these, the 
coDtmct is dissolved. In this form the theory is made 
th« basis of a system of limited monarchy, and Locke 
stands as the apologist of the English revolution of 
1688, The charge of having endeavored to "subvert 
the original contract between king and people," which 
was the indictment of the Convention Parli 
against King James II, shows the basis of Locke's later 
defense of the revolution which was embodied in hi 
" Treatises on Government " (1690). 

Strongly contrasted with each of these is the stand- 
point of the great French writer of the eighteenth 
tory. Jean Jacques Rousseau. Rousseau's book, the 
" CoDtrat Social " (1762), may be taken as the exposi- 
tion of the theory dominant in the eighteenth century. 
With Boosseaii the state of nature appears as an era 

' tha UtB Profeasor Ritchie otiumed that the cnstamBr; cootraat 
twtinsD Lucks ud HoaBseui is erroneoDi, the essence of Locke's lo- 
dal Doatnct being ihu inrorpomtioD of eocietr anil not the appoiutment 
of ■ Idag. Sea eaea; " The Sociid Cantrsct Theor;," Polilicai Scienea 
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of almost idyllic felicity.' The aimple savage endowed 
with a health and vigor as yet unimpaired by the ener- 
vating influences of civilization suffices easily for his 
own restricted felicity. To this hypothetical state of 
nature Rousseau appeals for tlie solution of the prob- 
lems of civilized life in regard to education, morals, 
etc. Afl the numbers of the race increase, this primitive 
condition becomes no longer advantageous. The ob- 
stacles which injure man's preservation in the state of 
nature grow more powerful than the forces which each 
individual can employ to maintain himself in this con- 
dition. Man is thus driven to relinquish his " natural 
liberty," that rather illusory " umlimited right to every- 
thing he is able to obtain," and by a union with his 
fellows to substitute civil for natural liberty. To do 
this he is driven to find a ^S'form of association which 
may defend and protect witli all the force of the com- 
munity the person and property of each associate and 
by which each, being united to all, yet only obeys him- 
self and remains as free as before." This is the social 
contract, a covenant of each with all. The king or 
I monarch (or governing body of any kind) is not a 
party to the bargain, nor is the tenure of office of the 
ruler or rulers one of the terms of the contract. The 
king is merely a commissioned officer who holds his 
position at the dictates of that general will (voJonte 
generale) which emerges as the sovereign power in 
consequence of the contract. Any king is of course 
deposable if the general will demands it. With Kous- 
seau the doctrine of the social contract, which in the 

' Itotuseaa'a liew* on the stats of natote am tonud in detail in his 

DtKourt ii\tr VlnfgalUt. 
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Is ot Hobbes was made a weapon of defense for 
lutism, and with Locke a shield for conatitutiooal 
ed monarchy, becomes the basis of popular sover- 

Criticism of tlie Theory. From the exposition 
le theory, let as turn to the question of its critj- 
. Attacked even in the eigliteeuth century by 
id Hume,' it baa undergone a series of assaults at 
lands of the publicists of the nineteenth centiuy, as 
result of which it may be now looked upon as ex- 
ed. Jeremy Bentham says of it, " I bid adieu to the 
nal contract and I left it to those to amuse them- 
!B with this rattle who could think they needed it." 
, Bluntschli, one of the most distinguished German 
an on political science in the nineteenth century, 
oonoes the theory not only unhistorical and illogi- 
t>ut even " tn the highest degree dangerous, since 
ikes the State and its institutions the product of 
ridoal caprice." ' 

t the arguments directed against the social contract, 
nost evident and the most unanswerable is that the 
cy has no foundation in history. There is no re- 
ed instance of a group of savages, previously with- 
wj political organization or political ideas, deliber- 
r meeting together to supply the defect. Nor is it 
mal to suppose that any such deliberate first crea- 
of the state could have happened ; for this presnp- 
s in the minds of its founders the conception of 
d organization before any such phenomenon had 
«d. They must have known what a government 

[ntae. Fhiiotopliital Worii (EdJDbursfa, 1854), rol. Ui, eiuy lii. 
TAeory a/the Stall, bk. iv, cbiip. U. 
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was before they could make oue. As against this it 
is urged that history does furnish us instances of what 
may be termed the formation of a social contract, not 
indeed among men hitherto ignorant of government, 
but among groups of people separated from the state 
under which they had lived, and desirous of forming a 
new organization by deliberate action. Most famous of 
these instances is the case of the Puritan emigrants of 
the Mayflower. The familiar document drawn up and 
signedby them while still on board ship runs, ''We . . . 
do, by these presents, solemnly and mutually in the 
presence of God and one another, covenant and com- 
bine ourselves together into a civil body politic, for our 
better ordering and preservation," " When Carljie 
objects," says Professor Ritchie, " that Jean Jacques 
could not fix the date of the social contract, it would at 
least be a plausible retort to say that the date was the 
1 1th of November, 1620." ' Further examples are found 
during the same era of American history in the Provi- 
dence agreement (1636) and the plantation covenant 
of New Haven (1638). It has even been urged that 
the written constitutions of the United States and its 
component commonwealths are historical instances of 
social contracts. But in all of these cases we have at 
best not the institution of a state among a people 
hitherto devoid of political organization, but the estab- 
lishment of a particular government by persons already 
accustomed to the rights and duties of civil society. If 
the social-contract theory merely meant that in some 
cases particular governments are established by joint 
and general action, it would be hard to contradict it. 
> BitcLie, Polilicai Science Qvarterlji, 1891. 
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.s. however, possible to abandon the doctrine of the 
(1 contract aa representing a hifitorical occurrence, 

yet to adhere to it as expressing' the propter inter- 
ation of the relations between the individual and 
state. Viewed in this light it is no longer a histori- 
bat an analytical conception. It proposes as the 
ifioation of the state a voluntary exchange of services 
reen the individual and the political community, 

individual renders obedience and receives protec- 
. It is in this form that we find the contract doctrine 
Qtained by many political philosophers of the early 
iteenth century. Such for instance is the standpoint 
kant.' The contract, he says, is " not to be assumed 

historical fact, for as such it is not possible, but it 
rational idea which has itn practical reality in that 
legislator may so order hia laws as if they were the 
!ome of a social contract. The latter becomes in 
lequence 'the criterion of the equity of every public 
' " ' Yet even as an ideal of social relations, the 
jract doctrine has been assailed, one may say almost 
■whelmed, with hostile criticism. The individual, 

argued, ia joined to the state not by a voluntary 
junction but by an ind is solvable bond. The relation 

Jee Koat'a tteatUe On llie Common Sajinj, tie. A good eiposition 
■nt's TiewB in regurd to llie nature of tbe aUte ia given b; Pro- 
r P»al«ii, Jmmamel Eaut, New Yorfc, lfl02, pp. 3«-3(H. 
[t ia in thia madiGed form (hat the doatrine of tbe aociiil oontr&ct 
mai the bana oF tbe benaGt theorj of taxation ; the individual ia 
kf called upon to cantribute to the public needs not in accordance 
hii " faonlt; " or ability to Dontribnte, but in accordance with the 
mt of benefit or protection tbat ha recairei. In practice either 
rj vonld Ux tbe rich more heniilj' than the poor; bnt the fun- 
tntal conceptioDB of tbe relation of the individual and the slate 
iad in tbe two theoriea are euentiall; opposed. 
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is a compulsory one. Each of ua is born into the state ; 
we are part of the state and the state is part of us. 
The Btate is not a mutual assurance society, iiieniber- 
ship in which is a matter that the citizen may accept 
or reject. Nor is the true measure of our social duties 
to be found in the extent of benefit that we receive 
from society. Our common experience of the nature 
of the state indicates much that conflicts with the nar- 
row view suggested by the quid pro quo of a contract 
relation. Patriotism — the sacrifice of the individual's 
interests to the claims of the community — we account 
one of the highest of virtues. We look to the state as 
the especial guardian of the poor and the helpless. We 
oall upou it to act not for the present generation alone, 
but for the welfare of those which are to come. The 
state, in fine, stands iu its ideal aspect for the collec- , 
tiye moral effort of the whole community. The line of 
thought here suggested finds its extreme expression in 
what ia called the " organic theory of the state," a doc- 
trine that will be examined iu a later chapter. 

4. Tha Theory of Divine Origin. The import- 
ance of the social-Gontraot theory has entitled it to a 
somewhat elaborate disuussion. Of the other fallacious 
doctrines in question, the two principal ones, the the- 
ory of the divine origin of the state and the theory of 
force, may be more briefly mentioned. The theory of the 
divine origin, known in familiar form as *' the divine 
right of kings," may now be regarded as entirely 
extinct in political theory. It belongs especially to 
the period of the sixteenth and seventeenth centuries. 
Originating after the great mediseval controversy of 
the Papacy and Empire had subsided, it represents the 
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resistance offered by the constituted monarchical gov* 
ernnieiits to ttie growing ideas of popular sovereignty. 
Its essentia] meaning is that each and every existing 
state represents an institution of deliberate divine 
creation. Under this theory the government, or one 
may say the monarch, since the dot;trine was directed 
towards the defense of the monarchical system, repre- 
sents a direct divine agency against whom no supposed 
principle of individual rights can be valid. In a cer- 
tain sense it is of course very generally held that all 
buman institutions represent the controlling power of 
the Deity. But the theory of divine right goes mueh 
farther than this. It assumes the Deity to have vested 
political power in a special way, and by special inter- 
vention, and to have seen fit to deny political suprem- 
acy to the mass of the community. Such works as 
the " Patriarca " of Sir Robert Filmer, a parasitic 
apologist of the later Stuarts, reflect the theory in its 
extreme form, the paternal power vested at the crea- 
tion in Adam being here supposed to pass by descent 
to the kings and princes of Europe. The theory as 
such needs no longer a serious refutation. It has, how- 
ever, been pointed out by several critics of this doctrine 
that it has left deep traces in the underlying political 
thought of European nations. The idea of kingship as 
having a peculiar divine sanction — the " divinity that 
doth hedge a king " — is by no means an extinct ele- 
ment in the thought of many people both in Great 
Britain and continental Europe.' . 

5. The Theory of Force, Finally, we may men- 

a Walter Bagebot, Tht Engluh Coastlt 
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tion among the erroneouB doctrines in explanation of 
the origin and meaning of the state the theory of 
force. Here, again, the same theory appears both as a 
historical iDterpretation of the Tise of the state and as a 
rational justification of its being. Historically it means 
that government is the outcome of human aggression, 
that the beginnings of the state are to be sought in the 
capture and enslavement of man by man. in the con- 
quest and subjugation of the feebler tribes, and, gener- 
ally speaking, in the self-seeking domination acquired 
by superior physical force. The progressive growth 
from tribe to kingdom, and from kingdom to empire, is 
but a continuation of the same process. Such a point 
of view is frequent with the fathers of the church and 
the theologians of the middle ages, by whom the ori- 
gins of earthly sovereignty are decried in order that its 
subordination to the supremacy of the spiritual power 
may be the more evident. Gregory VII wrote (a. d. 
1080), " Which of us is ignorant that kings and lords 
have had their origin in those who. ignorant of God, 
by arrogance, rai»ine, perfidy, slaugliter, by every crime 
with the devil agitating as the prince of the world, 
have contrived to rule over their fellow men with blind 
cupidity and intolerable presumption."^ 

In modem times we see much the same view ad- 
vanced for a very different purpose in the earlier 
political writings of Herbert Spencer.* " Government," 
he B&ys, " is the offspring of evil, bearing about it the 
marks of its parentage." With the churchmen the tem- 
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ral power was ilefamed for the benefit of the spiritual 
;horitio3; with Spencer and the still more extreme 
iters of the " anarchistic " school, the maintenance 
the rights of the iodividuat man is the object pur- 
id. We find the theory of force elaborated in detail 
Marx, Engels, and the writers of the German social- 
c group. Here the doctrine assumes a slightly dlf- 
ent form. The growth of the state is to be attrib- 
d to the process of aggressive exploitation, b; means 
wbich a part of the community has succeeded in de- 
uding their fellows of the just reward of their labor, 
isting governments represent merely the coercive 
anization which serves to hold the workers in bond- 
>.' The socialist writers have no fault to find with 
abstract existence of a state or coercive authority, 
air objection is directed against the particular form 
the present state, which they ascribe to its iniqui- 
8 historical origin. As against the theory of force in 
leral it can with propriety be advanced that it errs 
n^nifying what has been only one factor in the evo- 
on of society, into the sole controlling force. That 
emment has in part been founded on aggression no 
I will readily deny. But aa we shall presently see, 
institution has owed much to forces of an entirely 
erent character. Even a " population of devils," 
Qt has said, " would find it to their advantage to 
iblish a coercive state by general consent." 
The force theory has also played some part in politi- 
thought, not as a historical account of the rise of 
state, but as a means of its justification. Stated in 

Hie luttoricnl prooen of dupoaseaaion is oatlined in tbe Mani/tito 
i Cemaunia Farti/, iiaXiea bj Mori oud Engelt in 1&48. 
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its crudest form, such a doctrine is equivalent to the 
proposition tliat might is right. "The individual," 
writes Jellinek, in elucidation of this point of view, 
"must submit himself to it since he perceives it to 
be an unavoidable force (^Naturgefwalt). " Bluntscbli 
even maintains that the doctrine has *' a residuum of 
truth, since it makes prominent one element which is 
indispensable to the state, namely force, and has a cer- 
tain justification as against the opposed theory (that 
of contract) which bases the state upon the arbitrary 
will of individuals, and leads logically to political im- 
potence." ' But in plain matter of fact, and apart from 
the refinements of abstraction, the proposition seems 
hopelessly illogical. As was long ago pointed out by 
Rousseau, the right that is conferred by might can 
reasonably be said to last only as long as the might 
which confers it. Submission to the state would there- 
fore only be warranted as long as one was unable to 
do anything else than submit. The amoimt of justifica- 
tion involved in this is less than nothing. 

The theory of force, as a defense of the governmental 
authority, assumes quite a different aspect at the hands 
of Ludwig von Haller. Writing at a time when the 
great wars of the Kevolutionary and Napoleonic era had 
overwhelmed the sanguine outlook of the eighteenth 
century enlightenment in the disillusion of a devastated 
continent, he represents a natural revulsion from the 
deification of popular sovereignty towards the princi- 
ples of monarchical authority. With Haller govern- 
ment is based upon " the natural law that the stronger 
rules." But the principle involved is one of benevo- 

' Hrory f/Ihr Slair, bk. iv, eh«p. riii. 
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lence, not of repreasioc. The fundameDtal bond of 
human relationship and sociiil cohesion is the depend- 
ence of the weak upon the strong. Obedience is given 
on the one baud, protection ou the other. We see this ] 
in the relation of pareut and child, husband and wife, J 
master and servant. This is the true relation of the J 
prince and the subject. The position is not one created I 
by a voluntary act ; it is not a contract ; it is a part of J 
the fundamental order of the universe. "We might a 
well Bay," Haller contends, "that there is a contract 
between a. man and the sun, that he wilt allow himself 
to be warmed by it," This universal law of the sub- 
mission of the weak to the strong is thus made the 
basis of a theory of absolute monarchy and unlimited 
submission. Though clothed in a benevolent form it 
amounts to the assertion that sovereign power is the 
disposable property of the priuce. As such it needs no 
refutation.' 
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3. The Hiatorical or Evolntioiiary View of the 
State. Tbo iallauious theories preseiited in tbe iRst 
chapter may be considered to prepare the way for a 
more correct estimate of the origin of the state. The 
viev held by the best modem writers may be described 
as tbe historical or evolutionary theory of the state. 
By this is meant that the institution of the state is not 
to be referred back to any single point of time ; it is 
Dot the outcome of any single movement or plan. The 
state is not an invention : it is a growth, an evolution, 
the result of a gradual process running throughout 
all the known history of man, and receding into the 
remote and unknown past. " The proposition that the 
State is a product of history," says Professor Burgess, 
*' means that it ia a gradual and continuous devel- 
opment of human society out of a grossly imperfect 
beginning through crude but improving forms of mani- 
festatJOD towards a perfect and universal organization 
of mankind." It is thus altogether erroneous to think 
of man as having in tbe course of his evolution attained 
to a full physical and mental development, and then 
looking about him to consider the advisability of in- 
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Tenting a government. We might as well imagine man, 
mentally and phyBically complete, deciding that the 
time had come for the invention of language, in order 
to satisfy his growing need of communicating with his 
fellows. Just as language has heeu evolved from the 
uncouth gibberings uf animals, so has government had 
its origins in remote and rudimentary beginnings in 
prehistoric society, Man's capacity for associated ac- 
tion and social relationships of all kinds has proceeded 
by a gradual development parallel with that of his 
physical and intellectual aptitudes. 

2. The Patriarchal and Matriarchal Theories. 
This general idea or principle of a gradual and pro- 
gressive evolution seems clear enough. Yet if we atr 
tempt to go further and map out the stages of man's 
social development, the most serious difBculties are 
encountered. The simplest and earliest method of offer- 
ing a historical account of the genesis of social amal- 
gamation was found in taking the family to represent 
the primal unit of social history. The control exercised 
by a father over his children, wliich presently expands 
into the control of a patriarch over his descendants, 
was supposed to represent the origin of human govern- 
ment. It indicated at the same time a justiUcation 
of the state as proceeding from the purely " natural " 
institution of the family. First a household, then a 
patriarchal family, then a tribe of persons of kindred 
descent, and finally a nation, — so runs the social series 
erected on this basis. This attempt to refer the insti- 
tution of government to the authority of an original 
father of a family is known as the patriarchal theory. 
It has sought to defend itself by reference partly to 
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historical instances, partly to current facts. We find 
it as early aa in the writings of Aristotle, the first book 
of whose " Politics" contains a statement of the theory. 
"The family," says Aristotle, "arises first ; . . . when 
several families are united, ami the association aims at 
something more than the supply of daily needs, then 
comes into existence the village. . . . When several 
villages are united in a single community perfect and 
large enough to be nearly or quite self-sufficing, the state 
(itqAis) comes into existence." Since Aristotle's time 
the same view has been presented by a variety of 
writers as offering a valid account of the origins of 
political institutions. The case of such communities 
aa the nomadio tribes of central Asia is adduced in 
proof of the correctness of the view. 

The historical researches of the nineteenth centnrjr, 
however, have rendered it impossible to accept the 
patriarchal theory as offering a universal or final solu- 
tion of the problem of the origin of government. The 
critii'S of this theory have conclusively shown, in the 
first place, that the patriarchal regime has not eveiy- 
where appeared as the foundation of later institutions, 
and, in the second place, that even where it has ap- 
peared, it has not of necessity been the oldest form of 
social regulation which may be traced in prehistoric 
Such has been the substance of the results 
led by J. F. McLennan and others who have 
it to substitute a rival hypothesis under the title 
matriarchal theory. By this is implied an alto- 
different social arrangement from that suggested 
BQpposition of a primitive family. Previous to 
ktriarchal or family group men are found living 
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in " hordes " or " packs," in wliich the usual relatioDS 
of husband and wife do not exist. Kelationship, in- 
stead of Iteing traced through the father, is traced in 
such a primitive society altogether through females. 
The nature of this relationship may bo understood by 
referriDg to the account given by Mr. Edward Jenks 
in his recent " History of Politics." > Mr, Jenks de- 
scribes as typical of primitive society the arrangement 
still existent among the natives of Australia and the 
Malay Archipelago. " It is the custom," he says, " to 
speak of the Australian and other savages as living 
in tribes ; ... it would really be better to call it the 
' pack,' for it more resembles a bunting than a social 
organization. All its members are entitled to share in 
the proceeds of the day's chase, and, quite naturally, 
they camp and live together . . . [but] the real social 
unit of the Australians is not the ' tribe ' but the totem 
group. . . . The totem group is primarily a body of 
persons distinguished by the sign of some natural ob- 
ject such as an animal or a tree, who may not inter- 
marry with one another. 'Snake may not marry Snake. 
Emu may not marry Emu.' This is the first rule of 
savage social organization. . . . The other side of the 
rule is equally startling. The savage may not marry 
within his totem, but he must marry into another totem 
specially fixed for him. More than this, he not only 
marries into the specified totem, but he marries the 
whole of the women of that totem in his own genera- 
tion. ... Of course it must not be supposed that this 
condition of marital community really exists in prac- 
tice. As a matter of fact each Australian oontenta him- 
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[ self with one or two women from Lis marriage totem. 

Under such a system, " as far as there is any recogni- 
' tion of blood relationship at all it is through women 

and not through men." Several writera on the matri- 
archal theory have considered that in this primitive 
stage o£ society not only is descent traced through the 
mother, and property passed in the female line, but the 
I social group is ruled by the women, not the men. Such 

a condition of things is actually found, for instance, 
among the Hovas of Madagascar. But as a hypothesis 
of a universal social arrangement it has been quite 
refuted. 
' The exponents of the matriarchal theory — under-- 

j stood here in the narrower sense of a system of re- 

I lationship and not of female rule— -present it as the 

r universal primitive condition of mankind. Out of it, 

they tell us, the patriarchal system has emerged 
through the adoption of settled pastoral and agricul- 
toriil habits in place of the purely wandering or hunt- 
ing life of primitive man. That such a system of tribal 
relationship as is here described exists in some savage 
oommonities of to-day, and has often existed in the past, 
aeems beyond a doubt. There does not, however, seem 
any adequate proof for regarding it as the universal 
and necessary beginning of society. Indeed social his- 
tory does not seem to lend itself to so simple a formula 
li of successive development. No single form of the prim- 

itive family or group can be asserted. Here the matri- 
I archal relationship, and there a patriarchal regime is 

K ' found to have been the rule, — either of which may 
[ perhaps be displaced by the other. Indeed one has to 
^ admit the fact that there is no such thing as a " be- 
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giDDiDg " of human society. All that can be asserted 
is that in the course of time the monogamio family 
tended to become the dominant form, though even until 
to-day it has not altogether supplanted other fonns of 
organization. This does not say, however, that paternal 
control of the family is to be looked ou as the one 
necessary beginning of government and social control. 
For it must have happened in many instances that 
social authority of a rudimentary sort existed where as 
yet the monogamic family waa unknown.' 

3. Course of DeTelopment: the Aristotelian 
Cycle. The earlier stagea of the social evolution seem 
therefore to lend themselves but poorly to any scheme 
of orderly and uniform progression. Much the same 
difBculty meets us in trying to reduce the successive 
stages of historical development to any general plan. 
It is clear that between the rudimentary form of social 
control exercised by the chief of a primitive tribe, and 
the complex and effective organization of a modern 
civilized government, a vast historical evolution is ap- 
parent. But to reduce the stages of this progression to 
a necessary coordinated sequence appears an impossi- 
ble task. The same goal has been reached by different 
paths ; not all political communities have passed through 
the same phases of development. What has been the 
result of an internal evolution in some has been ef- 
fected in others by imitation and adaptation of what 

1 "Of all these eodlesa caatrowrBies in refereaCB to relalianalilp sod 
iniUTiage, vlut seems to me moBt evident is ihut the primitiie fainUy 
haguiomed variona forms, here monognnuc. there ituljE^miDi "l^o^^re 
polyandrid, sametimei eieguiuD, somatitnes endoguniic. utten more 
aothori Utile, ■ometiniei less an tban it hai become later." G. Tvde, 
Lei Trant/nTnuuionM du Droit, ch&p. iii. 




already existed elsewhere. Democratic government h 
bven attaiued iu various modern states by quite distinat j 
historical stages. 

NotvHth Stan ding these considerations, the attempt to 
reduce political progress to the formida of a prescribed 
course of development has uften been made. At the 
very outset of political speculation we have the famous 
"cycle theory" of Plato, and a theory of progressive 
change laid down by Aristotle. Plato thought that the 
natural life of a state must move through a definite 
course of political changes. Aristocracy, the rule of the 
best, passed into timocracy, — the government of honor 
or nJe of the military class. This changed to oligarchy, 
then to mob rule, and finally to tyranny.' The views 
of Aristotle will be considered in some detail in a later 
chapter.' While criticising Plato's opinions and point- 
ing out that successive political revolutions do not 
always follow the same order of development, Aristotle 
nevertheless considers the transition from monarchy to 
oligarchy, from oligarchy to tyranny, and from tyranny 
to democracy to have been the normal or usual nature 
of Hellenic political change.' However applicable this 
may have been to the history of the Greek city states 
of the seventh and following centuries before the 
Christian era, it cannot be accepted as any general or 
universal key to the political evolution of later ages.' 

4. MUitazy and Economic Factors. Equally 
attractive and no less futile is the attempt to ascribe 
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tbe evolution of the modern state to tlie operation of a 
single, or at any rote a dominant, motive power. Of 
this an illustration is seen in the " History of Politics," 
already mentioned. '■ The origin of the state, or polit- 
ical society," says Mr. Jenks, " is to be found in the 
development of the art of war. . . . There is not the 
slightest difficulty in proving that all political communi- 
ties of the modern type owe their existence to success- 
ful warfare." ' It is of course quite true that all modem 
political communities have had to fight for their exist- 
ence. It is also true that certain aspects of their organi- 
zation — standing armies, conscription, etc. — bear 
witness to the importance of the function of external 
defense. But it is not to be supposed on this account 
that the type assumed by modem political communities 
is to be ascril>ed entirely to the exigencies of their 
military life. Contrast with this the standpoint of the 
Marxian socialists of Germany, who tell us that tlte de- 
velopment of government, along with that of all social 
institutions, is to be attributed solely to economic fac- 
tors. The state represents merely the organization by 
which the property-owning class enjoys tlie fruits of the 
laborer's toil.* In each of these cases a single factor in 
the history of the modern state is unduly magnified to 
appear as the paramount force in its development. 

5. Some General Features of Political Xlrolii- 
tion. To trace the rise and growth of any particular 
state, and the different phases of the evolution of its 
institutions, ia the task of history, not of Political Sci- 
ence. Speaking of the state in general it is impossible 

> Hiitors a/Polilki. chap. liii. 

' Muiifestti of tbe CammaiiUt Part;. 1848. 
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predicate any univeraal course of development or 
y necessary series of forms whioh it must assume, 
loking, however, at tbe present stage tliat lias been 
icbed in the growth of political institutions, we may 
verthelesB indicate some of those general charaoter- 
ica which the modern state has acquired and which 
Iferentiate it so entirely from rudimentary or primi- 
e governments. In the first place there has been, 
Baking broadly, a progressive increase in tbe extent 
territory occupied by a single state. At the dawn of 
itory, mankind is found grouped in vast numbers of 
lall political communities. On the map of tbe world 
day we find the greater part of the inhabited ter- 
ory controlled by a relatively small group of vast 
ktea. Of the 52.300,000 square miles which make up 
) land surface of the globe the British Empire covers 
,516,000, the Russian Empire 8,600,000, tbe Chinese 
opire 4,277,000, and the United States 3,567,000. 
ite, this widening area of the territorial political 
it bas not been literally continuous. The Roman Em- 
■e was vastly greater than such small modern states 
Greece or Roumania. But the tendency, though at 
les interrupted or over-accelerated, is nevertheless a 
ding factor in the history of the world. In tbe sec- 
i place wo uiav note the constantly increasing fixity 
i certainty of the action of the state. The rule of a 
mitive government, especially if spread over a rela- 
ely large area, is uncertain and irregular. Offenses 
linst its authority may or may not meet with retri- 
tion, and when it punishes it acta with a vengeful 
eri^ arising from its weakness. In many cases its 
ly is little more than nominal. But tbe progressive 
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dsrelopment of politioal institutions has given to the 
state an organization wbich insures to it a definite and 
regular action. A third eflsential feature in the de- 
velopment of the state is the growth of political con- 
sciousness. The earlier stages of social union are largely 
intuitive and unconscious ; nor does there ever come a 
single point of time at which collective action suddenly 
becomes deliberate. We have seen that the assumption 
of such a step in political development was one of the 
errors of the social -con tract theory. But in comparing 
rudimentary government with modern civilized govern- 
ment we can observe the essential difference that ex- 
ists in this respect. 

Of the other broad features of the development of 
social structure, the separation that has been effected 
between the religious and the political aspects of society 
may be especially noted. The early forms of govern- 
ment were theocratic. The functions of priest and king 
were intermingled or closely allied. The divine law was 
presumed to constitute the sanction behind human enact- 
ments. Such is the system on which rested the theocracy 
of the Jews. In the modern state, however generally 
it may be admitted among the citizens that legislation 
ought to be based on the ethical principles of Chris- 
tianity, the interpreters of the divine law, in the form 
of the priesthood, are not placed in a position of civil 
authority. The guidance of the spiritual and the po- 
litical life of the community is in different bands. Tlie 
nature of the earlier form of the state is seen in the 
survival of established or partially established churches 
in Great Britain and some other European countries. 
The formerly prevalent practice of invoking tbe author- 
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ity of the state to suppress heresy and unbelief rested 
on the same conception of organization. The progres- 
sive separation of church and state has been one of tha 
evident results of political evolution. 

The growth of democratic government, the partici 
pation of the great mass of the people in political con- 
trol, is the most important feature in the development 
of the state. Democratic government does not, of course, 
exist in all the great civilized states, but in the chief 
of them — either in the shape of a republic or under 
the more or less nominal semblance of monarchy — 
it has become an accepted fact. The progress of de- 
mocracy has not, of course, been continuous and un- 
broken. We have but to compare the republic of 
Athens with the principalities of the dark ages, or with 
France of the eighteenth century, to see that the de- 
▼elopment of self-government has not moved in a con- 
tinuons advance. But it is hardly to be 'denied that 
tlie principle of democratic rule has now become a 
permanent and essentia] factor in political institutions « 
and that it alone can form the basis of the state of t! 
future. 
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CHAPTER IV 

THE SOVEREIGNTY OF THE STATE 

1. AnoljdH of the Conceptian of Soverei^ty; MeBning of Law and 
Right. — 2. The Location of Sovereignty in ExUting GovanuncutB. 
— 3. Criticism of the Doctrine of Sovereignty ; Sir Henry Maine'a 
ObjsctionB. — 4, Thsory of Politieal Sovereignty. — 5, CritioiBm. — 
0. Dual or Divided Sovereignty. 

L Analysis of the Conception of Sovereignty ; 
Meaning of Law and Right. Having considered in 
the preceding chapters tlie general idea of the state aa 
an organized community occupying a definite territory, 
it is next necessary to make a further analysis of tbe 
oi^nization itself. This will involve the discussion of 
the relations existing between the individual citizen 
and the state as a whole. The two central points 
around which the discussion of the present and the suc- 
ceeding chapter will turn, are those of tbe sovereignty 
of the state, and the liberty of the individual. These 
two ideas, which appear at first sight to be mutually 
contradictory, will be shown to be not only reconcila- 
ble, but complementary and correlative to one another. 

The question of the sovereignty of the state has 
long been a vexed topic of political discussion, and one 
that has given rise to the most serious difficulties and 
misunderstandings. The propositiou that the state is 
absolutely sovereign over the individual has proved 
itself a stumbling-block and a rock of offense to the 
student of political theory. Take, for example, the 
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TllE SOVEREIGNTY OF THE STATE 
enunciation of the principle of sovereignty given byl 
Professor Burgess. " I understand by it," he says, " the J 
original, absolute, uulimited, univei'sal power over thfi-l 
individual subject ami all associations of subjects." 
This is a, hard saying and one calculated to call forth | 
at first sight a most emphatic contradiction. It 8< 
to sanction the tyranny of the state, and to involve] 
the sacrifice of individual rights. A nearer aualysiu 
of the proper meaniDg to be attached to the sove- 
reignty of the state ought to rob it of all offensivi 
connotation. What is meant is simply this. The state 1 
is an organized community. It comes into existence 
when the relations of control over and obedience from 
the individual person are established. This obei 
may or may not receive the approval of the individual d 
rendering it. Tbeyuc; of obedience is all that is needed J 
in order that the state may be said to exist. Some- 1 
where within the state there will exist a certain per- 
son or body of persons whose commands receive obe-^ 
dience. Tlie commands may be just or unjust, morally 
speaking, and the persons in power may be put in a 
position to issue them, either by general consent or by 
the nse of physical force. But in either case they are 
able to make their commands good by actual coercion. 
Unless there is such a body there is no state. Tlie 
commands tlius given are called laws. A law. then, is a 
command issued by the state. Can there, then, be any 
limit, any legal limit, to the sovereignty, or legal su- 
premacy, of the state? Obviously not, for such a limit 
would imply a contradiction in terms. A legal limit 
must mean a limit imposed by a lawgiving authority. 
Now the lawgiving authority is the sovereign power! 
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of the state, and any limits it might put on its own 
power would be removed as soon as it saw fit to remove 
them. The lawgiviug power of the lawgiving body is 
therefore of necessity unlimited. The state, in other 
words, is legally sovereign. Looked at in this light the 
matter simply resolves itself into an equation in terms. 
An examination of the fundamental definition of law 
and sovereignty laid down by the English jurist John 
Austin ' may make still clearer this point of view. 
" If a determinate human superior not in the habit of 
obedience to a like superior receive habitual obedience 
from the bulk of a given society, that determinate 
superior is sovereign in that society, and that society 
(including the superior} is a society political and inde- 
pendent." According to this, then, a state (or "society 
political and independent," as Austin calls it) is a com- 
munity in which such obedience is given and received. 
The fact of rule and ol>edience is the test of the ex- 
istence of a state. A law is a command calling for 
such obedience. We must carefully note, too, the con- 
ception of a right, a legsd right, which will follow from 
these premises. It will mean any privilege or immu- 
nity enjoyed by a citizen as against any of his fellow 
citizens, granted by the sovereign power of the state 
and upheld by that power. This, it will be seen, is al- 
together different from a right in the ethical or moral 
sense. Before the French Kevolution, for example, 
under the state existing in the eighteenth century, the 
feudal lord had a " right " to collect most oppressive 

> John AusHd (171X>-1S5II). the i-hlef English wnhT oi> jiirispnidenra 
of Ihe iiiDetevnih century, is to bo r^anled as (hu founder of tha 
analytical school, irboDe viewB hare axercised a naramouut influenoe 
on lagal thought id Eogloiid and AmericH. 
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dnes from hie inferior. Similarly a despot might grant 
to one of his underliDgs the " riglit " of life and death 
over the people of a subjugated province. It will 
follow that in the organization of the state the indivit 
nal can have no " rights " against the state itself. Fori 
this, since it b the state which creates a legal right, 
would involve a contradiction in terms. It is to be 
observed that as thus understood, tlie conception of 
Bovereiguty. law, and right is altogether divorced from 
morality and ethics. 

The misunderstanding of this restricted sense in 
which the state is sovereign and law is unlimited in its 
power leads to an altogether fallacious form of objee- 
tiou. Surely, it is urged, the state has no right to inter- 
fere with such things as the religion and private life 
of the individual? Surely there are limits to the pro- 
vince in which the commands of the state may intrude? 
There are aaauredly such limits in the moral sense; 
certainly most persons would think it morally wrong 
for the state to dictate as to the religious creed of the 
individual. But this does not imply any legal limit to 
the jurisdiction of the state. The sovereign body of the 
state can be under no legal restriction as to its inter- 
ference in religion or any private matter. If it were 
under such a limitation then it would not be a sovereign 
body ; the sovereignty would lie in that person or per- 
sons in whose power it lay to assign and mark o£E these 
limits. The same answer is to be made to the various 
otb«r attempts toputa "limit" on the extent of sover- 
eign power. Bluntachli, for instance, tells us that " the 
state as a whole is not almighty, for it is limited 
t«nialiy by the rights of other states, and internally by 
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its own nature and by the rights of its individual mem- 
bers." ' Bentham claimed that the sovereignty of the 
state was limited liy ita treaties with other states. But 
each of these " limits " is of an ethical, not a legal 
character. Legally speakiug the state is almighty. 

The misunderatauding so easily engendered here is 
heightened by the ambiguity of some of the termino- 
logy employed in this connection. The word right 
has both its moral and its legal sense. In the former 
application it extends over the whole field of conduct, 
and refers to all those actions and forbearances which 
it is our moral duty to perform ; in the legal sense it 
refers only to those actions or forbearances the per- 
formance of which is rendered compulsory by the 
coercive power of the state. Similarly tlie word sove- 
reignty is not only used in the sense of legal suprem- 
acy, but has also another connotation. It ia used, 
that is to say, in a purely nominal sense, to indicate 
the titular supremacy of a monarch. King Edward 
VII is the sovereign of the United Kingdom of Great 
Britain and Ireland, but this is only titular and not 
legal sovereignty. The distinction is sufBciently obvi- 
ous to need no further explanation. 

2. The Location of Sovereignty in Existing 
Governments. The nature of sovereignty and law 
as thus described may be further illustrated by exam- 
ining its actual application to the case of some of the 
chief states of the world. The example most easily 
understood is that of the British Empire. Here the 
sovereign legal authority lies in the Parliament, — 
the word Parliament having of course its technical 

' Tkeorg of ihe Stale, bk. Til, clinp, L 
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legal meaning of king, lonls, and commoDS. ParltEul 
merit is an absolute legal soveieign. Every law tbat it 1 
sees fit to make is, ipso facto, a valid law. There is 
(legal) restriction on the extent of its jurisdiction. \ 
No British ootirt can question the validity of a statute 1 
duly passed by Parliament, It is (legally) quite nj 
strainei) by custom, by the legislation of the past, or by I 
any of the written documents (Magna Carta, etc.) which 
may be said to form part of the British Constitution. 
No individual citizen has any (legal) " rights " which 
the sovereign power of Parliament could not annul; no 
local body or colony has any powers of self-government J 
which an act of Parliament could not abolish. 

The example of the British Empire seems to show I 
the legal supremacy of the state in simple form. Tha | 
case of the United States, though more complex, is j 
redncible to the same elements. Ilei-e, at first eight, 
the presence of the sovereign bo<]y is not so apparent. 
The powers of the government of any state of the 
Union — either executive or legislative — are powers 
of limite*! legal extent. Similarly the powers of the 
federal government — of the President and of Con- 
gress, or of both together — are powers of limited ex- 
tent. The Congress is not legally empowered, as is 
the British Parliament, to make any law it may think 
proper, and the courts can question the validity of any 
statute, either state or federal, which transcends the 
legal powers of those who made it. For example, a fed- 
eral law imposing an export duty would not be legally 
binding. But all this is only to say that neither the 
President nor the Congress nor the state government 
is the body invested with the sovereign power of the 
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state. The supreme authority lies elsewhere. It is tn 
that body which has power (legally) to make any law 
it wishes, that is to say in the body which has the legal 
right to amend the Constitution of the United States. 
It is trne that this body, consisting of a twn-thirds 
majority of Congress, or a special convention, with the 
ratification of three fourths of the state legislatures or 
of special conventions,' is not in permanent session 
as a united governing body. But it is clear that theo- 
retically at any rate it exists, and may be looked upon 
as having a legal supremacy as complete as that of 
the British Parliament. In like manner in tlte case 
of France, neither the President nor the Chamber of 
Deputies nor tlie Senate has unlimited legal competence. 
The powers of all of them are restricted by the " consti- 
tutional laws " of the French Republic. But the Senate 
and the Deputies may be fused together into a joint 
session or national assembly, in which capacity they 
may amend the constitution and are legally supreme. 

3. CriticiBm of tho Doctxine of Sovereignty; 
Sir Heoiy Maine's ObjectiotiB. Such is in the main 
the conception of sovereignty and law which is par- 
ticularly associated with the modem English school of 
jurists, the analytical school, as it is often called. It 
may he considered on the whole the most satisfactory 

^ " The Congreaa, whenever two thirds of both Hoosei shall deem it 
neeeaaiuy, ah&ll propose ooieDdmeDtB to this Const! tnti on, or on the ap- 
plication o{ the X^gishitures of two thirds oE the several States, shall 
csU B ooniention for proposing omeadmeDtB nhicb in either aaso shall 
tie valid to all intents and purposes, as part of this Cunstitntion, whan 
ratified b; the Le^lntores of three fonrthii of the aeieral Slates, 
or by oonTeutious in three fourtbs tliereoF, as the one or the other 
mods of ratificatioii may be propoaed b; Congress." Comtitulion oftht 
United Stalti. Art. V. 
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basis for sn analysis of the political state. It has, how- 
ever, met with severe and searching criticism, and has 
l)y no means received a universal acceptance. It is only 
reasonable, therefore, to pre.'ient in connection with it ' 
Bome of the chief points of attack. The objections raised 
against it are directed to show that it is only of a for- 
mal and abstract nature, that it is inadequate in that 
it does not really indicate the ultimate source of polib- , 
ical authority, and that it pi-esents an erroneous conoep* | 
tioD of the nature of law. 

The first of these objections to the Austinian theory is ^ 
especially urged in the criticism offered by the English 
jariat Sir Henry Maine in his Oxford lectures on the 
" Early History of Institutions." ' From his seven years' 
experience as legal member of the council for India, 
Maine was brought in contact with a civilization of an 
essentially different character from the environment 
of English legal institutions which had been the basis 
of Austin's work. In Eastern countries immomorial 
cnstom reigns supreme. The idea of deliberate statu- 
tory enactment is alien to the oriental mind, and the 
moat ruthless of Eastern despots finds his power con- 
trolled by the barriers of ancient usage and religious 
awe. Maine was. therefore, led to question whether 
there ie " in every independent political community 
some single person or combination of persons which 
baa the power of compelling the other members of the 
comninnity to do exactly as it pleases." The presump- 
tion that every comninnity, except during temporary 
intervals of disturbance, contains this individual or 
ooUegtate sovereign " as certainly as the centre of 
' Sas Earlji Biitori) of iHalilulions, litctiiies lii latd vJL 
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gravity in a m&ss of matter," seemed to liim nnwar- 
ranted by historical or actual fact. Particularly is this 
the case with communities of the oriental type, Maine 
instances the example of Rnnjeet Singh, the despot 
of the Piinjanb, "the smallest disobedience to whose 
commands would have been followed by death or mu- 
tilation." In spite of this ruler's extensive power he 
never " issued a command which Austin would call a 
law. . . . The rules which regulated the lives of his 
subjects were derived from their immemorial usages, 
aud these rules were adaiinistered by domestic tribu- 
nals." The inevitable conclusion seems to be that the 
conceptions of sovereignty, state, and law adopted in 
the Austinian jurisprudence are inapplicable to com- 
munities of this description. But it is not only in 
regard to oriental society that Maine finds Austin's 
analysis inadequate. Even in the world of western 
civilization it is only true as the result of a process of 
abstraction which "throws aside all the characteristics 
and attributes of government and society except one," 
namely, the possession of force ; this explanation of 
political power by reference solely to a single attribute 
disregards at the same time " the entire history of the 
community, . . . the mass of its historic antecedents, 
which in each community determines how the sove- 
reign shall exercise, or forbear from exercising, his ir- 
resistible coercive power." 

The nature of this objection had, indeed, been in some 
measure anticipated by Austin himself. In order to 
cover all those cases of usage in which not the direct 
command of the sovereign but dictates of customary 
procedure obtained sway, he laid down the maxim. 
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""WTiat the aovereign permits be commands." The ap- 
plication of thia doctriue may be best seen in the case of 
the English common (or customary) law. This is a body 
of regulations never expressed in the fonn of statutes 
issued by the sovereign Parlianient, but existing from 
ancient times, and constantly modified and expanded 
by the interpretation of tlie courts. It nould be quite 
wrong, Austin argues, to hold that tlie existence and 
continuance of this body of law is any indication of a 
limitation of the sovereign power of Parliament. Fop 
since the latter is admittedly competent to alter or abro- 
gate the common law as it sees fit, the continued exist- 
ence thereof is to be viewed as virtually by command 
of Parliament. This argument is undoubtedly true in 
reference to the legal validity of the common law. The 
attempt, however, to apjily it to such cases as that of 
the Punjaub despot seems entirely erroneous. For in 
this instance the sovereign has no alternative but to 
" permit " what he cannot alter. Only an exaggera- 
tion of terms could convert this into sovereignty. On 
the same ground any one might "permit" the law 
gravitation to continue in force- 
It may perhaps reasonably be held that Austiu'e 
analysis is applicable to modern civilized states, but 
inapplicable to balf-oi^nized or primitive communities. 
Even in the c^se of civilized states, it is true that the 
theory is in a certain sense an abstraction. " It is true," 
says Sir James Stephen, in speaking of the theory of 
sovereignty,' " like the propositions of mathematics or 

' llam Sahbaliat. 
Ihe thtorr aa laid di 
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political economy, in the abstract only. That is to say, 
the propoaitious which it states are propositions which 
are suggested to the imagination by facts, though no 
facts completely embody and exemplify them. As there 
is in nature no such thing as a perfect circle, or a com- 
pletely rigid body, or a mechanical system in which 
there is no friction, or a state of society in which men 
act simply with a view to gain, so there is in nature no 
such thing as an absolute sovereign." With these lim- 
itations the Austiuian theory may be looked upon as 
substantially correct. Its application is to be viewed 
as limited to communities definitely organized. The 
analysis of political power which it offers is not meant 
as an explanation of the ultimate source, the first cause, 
of authority,' but merely intended as a universal ab- 
stract formula, indicating the method of its operation in 
the modern world. To accept the doctrine in this sense, 
is of course necessarily to restrict the connotation of 
the terms state and law. The term state will include 
only communities possessing the requisite finality of or- 
ganization, and fixed relations of command and obedi- 
ence. A law will connote only a command issued, either 
directly or indirectly (through deliberate refusal to con- 
travene an established usage) by the sovereign organi- 

^ "The qoMlJoii wbo is the legal wiTeraign," uys Brjce, " stands 
qaita apart from the qaestioni «h; is be eoTereign, and nho made faim 
■OTWeign. The IiUtorical facts which have vested power in mi; given 
•orareign), as well as the moral groands on which he is entitled to 
obodience, lie onUide the qnetttions with which law ia eonaerned, and 
belong Co history, to politiaiU philoaoph;, or to ethics; aod nothing bat 
CDofnuon a caused by obtradiiig them into the porelf legnl questions 
of tha deterroinatiea of the BoTereign and the doSiution of his pawen.'' 
Stvdiet in Hulorg and Jurispniilence. 




notation will be gained in precision a 

Many authors prefer, however, to widen t 
state and law, in order to meet Maine's criticism, and 
to include the oriental or other communities whose 
political cohesion does not correspond to the Austinian 
analysis. Woodrow Wilson.' for instance, presents a 
conception of law which does not identify it with a 
definite command, but endeavors to include in it those 
customary usages which have become of binding force. 
" Law," he says, " is that portion of the established 
thought and habit which has gained distinct and formal 
recognition in the shape of uniform rules backed by 
the authority and power of government." Of these 
rules deliberate enactment is only one of the contrib- 
utory sources. They arise In part from long standing 
custom "shaped by the cooperative action of the whola i 
community, and not by any kingly or legislative c 
mand." Among the other sources of law are the rules I 
of conduct dictated by religions belief, and the decisions 
of those who adjudicate upon tlie law already existing 
Aiid thus expand its meaning. The view here adopted 
I7 Professor Wilson is intended to harmonize the ana'* 
lytioal account of law with the criticism offered by 
Sir Henry Maine. But it is perhaps open to question, 
whether in the case of civilized states the maxim " what 
the sovereign permits he commands " will not bring the 
sources of law above mentioned within the sphere of 
the Anatinian formula. 

4. Theory of Political Sovereignty. In addition 

to llie criticism of the Austinian theory of sovereignty 

' Tie Statt, chap. ii». 
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thus indicated, exception has been taken to it upon 
a somewhat different ground. The conception of legal 
authority, it is argued, though nndeniable as far aa 
it goes, does not go far enough ; while indicating the 
person or body of persons legally competent to issue 
sovereign commands to the rest of the commuuity, 
it does not really trace out the ultimate repository 
of political power. In a despotic monarchy, the will of 
the monarch may be the sole lawful authority, but the 
monarch himself may be merely the pliant tool of a 
cunning priest or dominating vizier. In counti'ies with 
representative government, the elected governing bG<ly 
may have or seem to have a temporary legal contiol, 
but what are we to say of the general body of electors, 
whose will they represent, and from whom they derive 
their authority 7 Is it an adequate explanation of politi- 
cal cohesion and obedience to stop short of the legal 
supremacy of a king or legislature, whose power may 
be nominal, illusory, or delegated, and to refuse to 
recognize the real and paramount source of authority 
which lies behind it? 

On these grounds several writers have recently aongbt 
to amend the Anstinian theory by appending to the con- 
ception of pure legal sovereignty that of real, or "poli- 
tical sovereignty." ' Their intention is not to set aside 
the result of Austin's analysis, but merely to draw at- 
tention to the fact that it does not seem to offer a com- 

' For the tlieory of politieal sovereignty the student may consult A. 
V. Kaey.Laii'o/lheCoHslituliBni DaTid G. ^mbiB, PrindpUs-n/' Slatr 
Inttrferttia; Sidffwiok, EUmtnti o/PMics. chap, ixii, ud M'Eeohnie, 
Stale and IndividHol, chap, ii, x. All of tbeM nathoritieB consider 

reon 1e^ and political UTercif^ty both tenable 
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pleto explanation of tfae nature and location of supreme j 

political power. " Behind the sovereign which the law- 
' yer recognizeB, there is," aays Professor Dicey, "another 

; sovereign to whom the legal sovereign must bow." I 

Professor Sidgwiek iUuatiatea the point involved by ] 

coDstracting hj-pothetical cases in which the ultimate " 

political power is clearly not in the hands of the legal 
sovereign. "An irresponsible dictator appointed by a 
popular assembly for a term of years and not desiring 
reappointment " might be said to be legally and actually 
sovereign. But should he be anxious for reappointment, 
then the assembly to whose wishes he must bow be- 
comes the paramount political influence, and his legal 
sovereignty is no longer the final seat of actual power. 
Or let U8 " suppose that a monarch habitually obeys a 
pnest, not from fear of the extra-mundane penaltiee 
threatened by the latter, but from fear of finding it 
difficult to obtaiu obedience from his subjects if they 
believe him to be a special object of God's anger — we 
shall agree that he no longer possesses completely sover- 
eign power." Following upon this line of argument wo 
might well expect to find that the legal and the political 
sovereigns would but rarely coincide. In one stato the 
priesthood, in another the military or landed classes, 
iu another the personal entourage of the king or the 
predominant influence of a metropolis, might supply 
the real motive power that controls the public adminis- 
tration. 

Here it might well be suggested that the sovereign i 

political power would in many cases lie with the gen- 
eral mass of the people, or at any rate with the general 
maas of voters, who constitute in democratic countries 
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alH)ut one fifth of ttie entire population. Austin him- 
self, in this particular, fell into an amazing error in 
that lie attempted to attribute not the political but the 
legal sovereigntj itself to the body of the electorate. 
The fallacy ' ia here obvious. For although the voters 
are empowered by law to elect members of the legisla- 
ture at stated intervals, they have (legally) no power 
of political action beyond this. Under most govern- 
ments they cannot pass a law or negative measures 
of the legislature. In Great Britain, for instance, 
the Parliament {legally speaking) would be perfectly 
competent to pass a law declaring its own existence 
permanent and robbing the voters of their electoral 
privileges. Only In a country where the system of the 
initiative and the referendum ' were made obligatory 
and uuiversal could the electors be said to be legally 
sovereign. But without falling into this confusion 
whereby Austin mars the precision of his own system, 
it may be argued with much plausibility that the ulti- 
mate political sovereignty rests with the electorate. 
Much, however, may be advanced against this view. Is 
it not quite conceivable that the voters themselves may 
be under the dominance of a priesthood, or practically 
under the dictates of the land-owners or aristocracy or 
some particular class 7 In such cases the political sov- 
ereignty would Lave to be traced a step beyond the 
electorate. Is it not, moreover, to be supposed that the 
electorate may be largely influenced by the other four 
fifths of the nation, who constitute the non-voting class ? 

I PnifeBsor Sidgwick in an appendix to hU Elrmcnli of Paiitia d»- 
Lbsnrditjr of Auitdu's poaitian. 
See put ii, ohap. it, below, JadicUrjr and Elec 




final and ultimate source of authority. 

Sl Criticism. Indeed, the more one searches for this 
final authority the more it seems to elude one's grasp. 
At ita first statement the idea of a political sovereignty 
appears eminently reasonable. On cIoslt examination 
it becomes a sort of political " first cause," and is as 
nnfindablo in the domain of politics as in that of phys- 
ics. The moment one passes from the dry certainty 
of the Austiutau conception of legality, all is confusion. 
The particular set of persons in a modern state who 
are invested with unlimited law-making power are a 
definite and findable body. The particular person, or 
set of persons, whose will is in reality supreme, fades 
npon analysis into a vague complexity. 

Professor Ritchie and others have sought to avoid 
this dlEBculty, by laying down the theory that the ulti- 
mate repository of political power is always found in 
the mass of the people. By whatever routes it is traced, 
whether directly through electoral power, or indirectly 
through influence, intimidation, or potential rebellion, 
the flnal source of authority is here to be discovered. 
'■ The people " possess the physical power. In the last 
resort — the appeal to force — they are bound to pre- 
vail. Any form of rule to which they submit exists 
therefore only by virtue of their tacit consent. We 
have thus a theory of popular sovereignty carried to an 
extreme point. Such a theory does not content itself 
with saying that the people, the majority of the people, 
ought to possess the supreme power, but that in all 
they actually do possess it. Having the physical supe- 
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riority which would enable them if sufficiently pro- 
voked toanniliilate the existing government, there must 
always be limits to the extent of coercion that they 
will suffer. Obedient aa they may be within these 
limits, they are in the last resort the masters. The con- 
sent by which they permit the existence of the govern- 
ment, is a tacit, and perhaps unconscious, acquiescence 
rather than the explicit formula of contract that was 
present to the minds of Rousseau's citizens ; none the 
less it is true that they do give this consent, and that 
it is the real universal basis of political sovereignty. 
" The Czar of all the Russias," says Mr. Ritchie, 
*' rules by the will of his people, as much as does the 
executive of the Swiss Federation." ' 

Attractive as is such a theory of popular sovereignty, 
it rests upon grounds essentially fallacious. It assumes 
that the superiority in actual physical force must of 
necessity rest with the mass — the majority — of the 
people. To suppose this is to leave altogether out of 
sight the question of military equipment, organization, 
and mutual understanding. A nation of a million un- 

' Pnteaaor Ritcbie includes iu the soarceB of pulitical pawsr all 
those inflaences, historic and actnal, vbicb contribate to the preMDt 
diipontjon and otHuion of the ^Terned. " The nltimste political sore- 
Tei^ty is not the detenniDale number of penoDsoaw existing in the na- 
tion, but the opinions and feelings of these penoui ; and of tliese opin- 
ions and feelings the traditions of the past, the needs of the present. 
and tbe hopes of the fatare all form a part" In the case of the Kusaian 
people. Mr. Rilohie argues that '' the belief in the Cuu'l divine right 
is the source of his power, and the ^ronndof his obedience." A similar 
point of vieir appeals in M'Eechuio'a Slate and Indiaidual. " The effect- 
ive foroe of a nation remains with the whole body of its members, 
vbaterer forms of expression or outlet it may find, and whatever agents 
may be legally empowered to act or think for it. The real or ' political ' 
BDTeteign Ilea in the will of the people." 
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r armed men could easilv be overawed bv a force of a 



armed men could easily be overawed by a force of a 
hundred tliousand soldiers equipped with modern weap- 
OQS and acting as a disciplined nuit. Because a hun- 
dred convicts '" acquiesce " in the control exercised by 
a dozen armed sentinels, it cannot be argued tbat the 
power of the sentinels rests either immediately or ulti- 
mately upon the consent of these convicts. Whatever 
be the proper interpretation of the political cohesion 
of modem Russia, it is at least conceivable that the sup- 
port extended to the autocracy by the vast army in its 
pay may have as much to do with its maintenance as the 
good-will of the people at large. It seems evident upon 
examination that the numerical majority is not of ne- 
cessity always the stronger power. It becomes so only 
in proportion as it enjoys the advantages of organiza- 
tion, equipment, and ability to act on a preconcerted 
plan. Hence in order to make the theory of political 
sovereignty stand upright it is necessary to again shift 
the ground and to claim tliat the ultimate sovereignty 
lies not with the mass of the people, nor with the nu- 
merical majority, but with the strongest group of per- 
sons trained to act together. But since a group is usually 
trained only to act together in a prescribed way, and 
at the dictates of a particular person or set of persona, 
it is clear that it is not the collective will of this armed 
force itself which exercises the supreme control, but 
tliat of the person or persons whom they are individu- 
ally trained to obey. Thus the search for ultimate sov- 
ereignty relapses into the same vagueness as before, 
6. Doal or Divided Sovereignty. The peculiar 
lion of the United States in reference to the ex- 
kof Bopreme and unlimited power has given rise 
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to another attempt to alter this universal formula of a 
single BDvereign body. In this country, as already said, 
neither the federal government nor the government of 
an individual state has unlimited power. The precise 
nature of the constitutional power of the two was long 
a subject of intense controversy. In this controversy 
there was developed the theory of a divided or dual 
sovereignty. According to this doctrine the totality of 
sovereign power was divided between the state and 
federal governments, each of which was sovereign in 
its own province, but was legally limited outside of its 
own province by the sovereignty of the other. Such 
a view of sovereignty is utterly inconsistent with the 
conception of sovereign power discussed above. The 
proper application of the analytical view of sovereignty 
to a federal government will bo discussed in dealing 
with the general subject of federal organization. 
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3. FormulatiOQ of the Idea of Civil Liberty; 
its Depeadence on a Coercive Sovereign Power. 
The formulation of the theory of the sovei-eignty of 
the state does not exhaust the consideratioQ of the re- 
laliona existing between the state and the individual. 
The present chapter is to be devott-d to the further 
elucidation of the position of the individual undei 
organized political control, and to the nature and scope 
of individual liberty. At first sight, the ideas of state 
sovereignty and Individual liberty appear in sharp con* 1 
trast. When we say that the state is legally supreme, < 
that there b no limit to its lawful power, and that tlie 
individual can have no lawful riglits as against its 
authorit)', we seem to have denied the existence of in- 
dividual liberty. A closer examination of the meaning 
to be attached to the terms involved will serve to dis- 
sipate this vit'W. It will appear that sovereignty and 
liberty, far from being contradictory, are correlative 
terms. *nd that no legal conception of individual lih- 
without the assumption of a sovereign 
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Let ua begin by observing tbat such terms as " lib- 
erty," " freedom," and " free " are used in a variety of 
Benaea, and with great latitude of connotation. "To 
Saoou and to King James," writes Professor Ritchie, 
" a ' free ' monarchy meant an absolute monarchy, so 
that a 'tree' monarchy is incompatible with what we 
call ' free ' government. The ' liberties ' of corpora- 
tions, classes, or individuals mean their special privi- 
leges, and thus involve considerable interference with 
'liberties' of the non-privileged. 'Freedom of contract' 
may result in the practical bondage of one of the parties 
to the other. A ' free ' church may allow leas ' liberty ' 
of thought than churches which are not liberated from 
the state." ' To the difBculties suggested by these 
special instances must be added the fact tbat the term 
liberty ia uaed also as a vague generality to stand for 
something evidently desirable, and yet so simple in its 
nature as to need no further definition. It Is freely 
assumed that every one ought to have complete liberty, 
and that every violation of liberty is an injustice, with- 
out the need being felt of any special inquiry into 
the meaning of liberty itself. To reduce the term to a 
definite and exact signification will serve at once to 
destroy the mythical and impossible idea of individual 
freedom, in the light of which the coercive power of 
the state seems unjustifiable. Such an idea appears in 
extreme form in the assumption, already referred to, 
ot a " natural liberty," enjoyed by man independently 
of, and antecedent to, the existence of the state, and of 
which the institution of the state constitutes an abridg- 
ment. " What a man loses by the social contract," said 
1 Ritchie, Natural Righli, oliBp. vii. 
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Ronsseaa, " is his natural liberty and an unlimited right 
to aoything that tempts him whi<!h he can obtain." ' 
Of a similar character is the confused ideal of liberty 
whicb lies at the basis of anarchism, or the negation 
of the right of coercion. | 

On examination it will appear that such a concep- i 
tion of liberty is impossible, except it be for one person 
omnipotent in power. The claim that a person in the I 
enjoyment of natural liberty would have an unlimited 
right to anything he might desire, would carry with it 
the consequence that a great number of persona might 
have an unlimited right to the same thing. It is diffi- 
cult to attach any meaning to the words " liberty " and 
"right" that will make such a proposition anything 
but absurd. Indeed, the statement is clearly self-con- 
tradictory and inconsistent. " Liberty In its absolute 
sense," aays Lieber,' " means the faculty of willing 
and the power of doing what has been willed, without j 
iufluence from any otiier source, or from without. • • . 1 
In this absolute meaning there is but one free being, 
because there is but one being whose will is absolutely 
independent of any influence but that which he wills 
himself, and whose power is adequate to his absolute 
will, — who is almighty." It is clear, then, that a lib- 
erty of this absolute and unrestrained character is an 
impossibility for every individual at the same time. It 
can exist neither by the agency nor by the absence of 
tbe state. The utmost freedom of action that each and 
' Sofial Contract, bk. i. chap. viii. ^ 

* Pnju Lwber. Cii-i! Liberty (1352). Lieber (1800-72). a 
BHHt distin^isbed of AmoricHD nritera on political si 

it Colatubia Colle^. Of bia othei voiks, Fa- j 
i) ia perhapa tbe moat imporUuit. 
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every individual can enjoy upon like terms at the same 
time ia to be completely unrestrained in hia actions in 
80 far as they do not interfere with the like freedom 
of hia fellows. This oouception of liberty, though lim- 
ited, is entirely self- con si stent. The liberty of one is 
not a contravention of the liberty of another. Such 
ia the interpretation of liberty found in the famous 
Declaration of the Rights of Man, adopted in France 
in 1789 : " Liberty consists in the power to do every- 
thing that does not injure another." Herbert Spencer 
expresses the same idea in what he calls the " formula 
of justica:" "Everyman is free to do that winch be 
wills, provided he infringes not the equal freedom of 
any other man." 

As thus conceived, liberty is not inconsistent with 
the exercise of coercive power. On the contrary, since 
the freedom from interference can only be enjoyed 
by the forcible prevention of interference, liberty is 
seen to be dependent upon the existence of authority. 
It is the state which guarantees tliia immunity to its 
citizens, whose "rights" are thus brought into legal 
existence by being clothed with the " aauction " or com- 
pelling force of the power of the state. The apparent 
paradox between a sovereign authority and a free citi- 
zen is thus explained. No freedom, except for a single 
being, can be absolute and complete. Such freedom as 
can be enjoyed by all must from its nature imply a 
compulsory restriction on the action of each. It is the 
office of the state to effect this restriction, and in so 
doing to bring liberty into being. It is nsual to attach 
to this conception of individual freedom effected by the 
existence of a coercive state the term " civil liberty." 
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A further point of great importance is to be noted 
in eoDuection with the present topic. It is true that 
liberty as thus defined is only possible for the indi- 
vidual by the action of the state. It does not follow, 
however, that it is the duty of the state to find the 
ideal of its action iu the maintenance of individual 
liberty : that is to say, to confine its operating to en- 
forcing non-interference, and to extend its coercive 
power no further than is necessary to prevent the citi- 
zens from interfering with one another. Writers of 
Tarious schools, and especially the individualists of the 
earlier nineteenth century, have held this to be the 
Bole duty of government. The conception of liberty 
seemed to thorn to imply that no infringement of the 
principle could be justified. But the question natu- 
rally arises whether the state may not be warranted in 
exercising a positive as well as a negative coercion 
over its subjects. May it not with reason interfere 
with and curtail the liberty of a citizen, provided that 
the general good or his own advantage is thereby fur- 
thered ? The full treatment of this question will belong 
to our discussion of the proper province of govern- 
ment All that need be noted in the mean time is that, 
whether the state is called upon to maintain the liberty 
of the Individual, or whether it is held advisable that 
the state should interfere with his actions in a positive 
form, the existence of liberty is not logically incom- 
patible with the existence of the state, and can hardly 
be thought of as existing apart from It. 

2. Special Senses sometimes attached to 

the " ty. The word liberty, in addition 

iral use which we have discarded 
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and the definite conception of civil liberty which we 
have adopted, has also been used in political writings 
in other special senses.' It is often used to designate 
a condition of national independence. When we refer 
to the present liberty of the Greeks, or the desire for 
liberty on the part of the Poles, it is evidently in this 
sense that the word is used. It is perhaps convenient 
to use the expression " national liberty " to indicate 
freedom of this kind. 

In the next place, there ia a use of " liberty " which 
refers neither to freedom from interference nor to na- 
tional autonomy. When we say that the United States, 
France, and Great Britain enjoy the advantages of a 
free government, we mean thereby a government which 
is chosen by, and which is responsible to, the general 
body of the people. Liberty in this sense, or constitu- 
tional liberty, as it may be called, means popular govern- 
ment definitely established. Historically speaking, we 
often use the term constitutional liberty to refer to in- 
stances where not all the people, but only a minority of 
them, exercised the powerof controlling the government. 
In England previous to the great reform and exten- 
sion of the franchise in 1832, the power of government 
was vested in the hands of a small minority of the 
whole nation. Since, however, the body of the people 
followed in the main the political lead thus given, and 
looked to the minority in question (the voting class) 
to protect them from possible tyranny of the crown, 
we may speak ot this state of things as constitutional 

I As eiaeUant nnalyaU of tlie different politicnl lifnificatioiis 
the tana U pien in Profeucr Seeley's Introduaion to Political Scirni 
Leetuu V, VI. 
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liberty. Strictly, however, the term ought only to be j 
used of a government in which the people rule. For 1 
if the name be applied to a system in which the gov- 
ernment is responsible only to a minority of the nation, 
it implies an unwarrantable disregard of the political | 
status of the majority. 

Professor Burgess,' followed by other American i 
writers, sees fit to use the term civil liberty in a sense ' 
diGFerent from that explained above. Burgess clain 
that most European writers have unduly confused the 
idea of the state with that of the government; the 
state ought to mean that fundamental organization of 
the community by whose authority the government is 
created, and the power of the government limited. 
The government should mean only the ordinary mech- 
aoism of administration.' It is in this sense conceiv- 
able that the state may set a limit to the action of the 
government as against the individual, and grant to 
the latter certain privileges or immunities with which 
the government may not interfere. The.'^e immunities 
constitute the domain of civil liberty. In the United 
States, according to this view, the organization of the 
state is found in the body that makes and amends 
the Constitution. By the authority of this body it is 
forbidden to the ordinary government of the country 
(President, Congress, etc.) to interfere with the re- 
ligion or the free speech of the individual; the govern- 
ment may not impose an export duty, may not make 
a law impairing the obligation of contracts, or confer 
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a title of nobility.' The ctvil liberty of the individual 
is therefore defined by Burgesa to mean all those rights 
thus granted to the individual by the constitution- 
making power. Were all governments of the same 
form as that of the United States this application of 
the term civil liberty would be felii'itous and usefiU. 
But as applied to the governments of England, France, 
Italy, and many other countries a difficulty occurs. In 
England the Parliament (king, lords, and commons) is 
supreme. It is therefore (according to this interpreta- 
tion) the state. It is also the government, ordinary and 
regular. It is hence not possible that it can forbid any- 
thing to itself by its own authority, or guarantee the in- 
dividual the possession of rights which it cannot legally 
set aside. The conclusion is obvious. There is no civil 
liberty in the constitutional law in Great Britain. To 
assert this is properly equivalent to asserting that 
there can be no civil liberty at all under the British 
government. "I pass over the subject of civil liberty 
in the constitution of England and France fof the 
simple and entirely convincing reason that there is 
none in either," ^ This being so, it may well be doubted 
whether the term is appropriately used in the signifi- 
cance thus attached to it. A definition according to 
which the citizens of Hayti enjoy a wide measure of 

' CoiiBtitDCion of the Uuited StaUa. 

" BurgBsB, PolUkal Science and Coiulituiionai Lam, toI. i, part ii, 
bk. ii, chip, IT. Bni^eaa doei uot duuy that there is oiril libertj in 
Great Britain, bnt snys that it is created hy stntate, not b; the ooniCi- 

174) that indiridual liberty "ia a domain in which the govfrnmeni 
■hall not penetrate." Bnt in diBCDBaing- civil liberty nnder the British 
and French syBlanu, he asserts (vol. i, p. S02}, " Erery particle of cinl 
liberty in both syltcmt is at all tdmea at the merey of the goTerunsnt." 
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1 liberty, while those of Great Britain and its eolo- 
I possess none at all, becomes a little absurd. 
I Organic Theory of the State. The question of 
rty and sovereignty aa hitherto discussed has been 
Ely one of legal relations. It forms, liowever, only 
irt of the wider question of tbe general relation of 
individual to the state, or to society at large. The 
r that ia to be taken of the position in which the 
vidual stands towards the state is of the highest 
artance, for oa it will depend our decision as to the 
)er province of the action of government. In what 
been said in the present chapter and in connection 
. tbe statement and criticism of the doctrine uf the 
ial contract, reference has been made to two con- 
cting points of view. In the one instance the indi- 
lual is looked upon as a separate s elf ^:ontaincd unit 
to joins with his fellows for the formation of civil 
^ety in a purely mechanical fashion. The state from 
is point of view becomes merely a numerical aggre- 
te. It is not justified in interfering with the indi- 
lual further than to prevent his interference with 
y one else. Such a theory of social relations is often 
)ken of as an arithmetical, mechanical, or monad- 
ic theory of society,' We have already seen fit 
dealing with the social contract to reject such a 
w of the relative status of tbe individual and the 
te. 

ks opposed to this we have at tbe other end of the 
le what has already been referred to as the " organic 
ory of society," or of the state. This theory, either 
ire or in partial form, occupies a large place in the 
See i. S. Mackeaue, IiitrodiuUiiiri lo Sociat PhuamjJig, ohnp. uL 
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economic, political, and social philosophy of our time, 
and merits, therefore, a careful examination. What- 
ever be the earlier origins' to which it may be traced, 
it assumed a great prominence at the hands of various 
German writers of the middle of the nineteenth cen- 
tury, who advanced it in opposition to the more me- 
chanical view of society held by the dominant individ- 
ualist school in economics and political philosophy. 
The central idea of the theory is to endeavor to set 
aaide the contrast between the individual and the state 
by amalgamating them into one. It discards all such 
ideas as mutual contract, reciprocal service, infrangible 
immunities, etc. It views the state and the individual 
as part and parcel of the same thing, both of them 
being included in what may be called the social organ- 
ism. As is the relation of the hand to the body, or the 
leaf to the tree, so is the relation of man to society, 
He exists in it, and it in him. As it is impossible to 
consider that the hand lias a separate existence from 
that of the body, so is it impossible to divorce the 
individual from society. The antithesis, therefore, be- 
tween the single citizen and the collective state rests 
upon a false basis, and implies a view of society that Is 
contrary to fact. 

4. Criticisiii. In criticising this theory it is first 

' The pbiloBoph; of tlie Greeks mny b« anid to nEFord the firat beein- 
niogsaf the orgniiio theory. "M&n," utya ArUtotla, " is n political ani- 
mal," and tile whole tendency of Greek ]>alitica1 thonght was to iiMtat 
on ths apbordination of the indiridu^ to the aUte. But the elabaratiaD 
of tlie theory and its eipresB spplicatian to the problem of govern, 
menial interference belongs to the nineteenth oentnry, Snch a view 
could only atUun iti fall ■ignificunee after the eBtahlishment of the 
BTolntionary theory of the biologioal world. 
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neoeasary to know to what extent the statement that | 
society 13 an organism ia intended to be true. Some i 
writers have advanced it merely as an analogy designed 
to elucidate by a striking comparison the nature of , 
social organization. The continuity and gradual evo- 
lution of the state, the insensible gradations by which ' 
it develops lu efficiency and complexity, are compared 
to the growth of a plant or animal. The different de- 
partoients, councils, officials, etc., which are found in 
a modern administration, present in their specialized 
functions and adapted capabilities an analogy with the 
special organs of a living structure. The single individ- 
oal, without whom the state cannot exist, and whose 
activities presuppose the existence of the state, sug- 
gests the germ cell which forma the basis of a living 
oi^anism. Viewed in this light, the organic theory has 
met with a very wide acceptance, especially by the 
modem German school of writers on the social sciences. 
It is indeed difficult to quarrel with this or any other 
contention as long as it remains merely in the form of 
analogy. When we say that society is like an organism 
we are expressing an opinion of a very indefinite char- 
acter. The point of the statement will depend on the 
amount of the Iflieness. In one sense every man is like 
every other ; in another sense each man has a different 
appearance. To say, therefore, that there arc certain 
things abont society which suggest an organism, is to 
say what is hardly open to refutation. The real point 
of controversy comes in when we consider how far our 
opinions on social and political problems ai-e to be af- 
fected by this view. Ia it to be looked on merely as an 
••resting and ingenious comparison, or are we to see 
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in it a profound truth in the light of which the sctual 
solution of social difSculties is to be sought ? ' 

It may perhaps be reasonably claimed tliat the im- 
portance attached to this view by many sociological 
writers is altogether cxaggei-ated. It is hard to see in 
what way it offers a practical progranune or line of 
direction in dealing with applied politics. The indi- 
vidualistic theory, dictating the abstinence of the stata 
from all positive interference, had at least the merit 
of indicating a recognizable course of conduct. The 
utilitarian theory, propounding the greatest good of 
the greatest number as the goal of social effort, offers '_ 
also an objective point theoretically distiuct, however ' 
much its special applications might in practice be open, 
to dispute. But the organic tlieory, in telling us that 
we and our institutions grow and are not made, hardly 
offers a practical guide to political conduct. It is im- 
possible that we can sit politically passive and watch ■ 
ourselves grow, and it is inconceivable that the theory | 
ought to be interpreted to obstruct all deliberate vo- 
litional effort, and to substitute for it a self-contem- 
plating passivity. To regard the organic theory of 
society as offering a definite solution of any social 
problem seems erroneous. The true purpose that itlias 
served has been in helping to destroy the once preva- 
lent conception that individual liberty must a priori 
be a good thing, and needs not to be considered on its 
merits. 

& Elaborate Analogies of Spencer, Schaffie, 

' Tlie latter ia tlie opinion Bxpreased by Mr. M'Kecbnie in his Slalt 
and IndiBidual, part i, chap, i, " Tliii theory," he writes. " ia not odIj 
correct, but coDtaini tlie gena of tile whole trntli of Political PUIoso- 
phj." 
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)tC.; the Personality of the State. By some 
lUthoritiea the oi^anic tlieory haa been supported not 
8 a useful analogy, but as n literal truth. To establish 
bia fact they have analyzed in great detail the Indus- 
■ial and political structure of society, and shown that 
conforms to the general organic type, and is there- 
ire literally and actually an organism. Of such an- 
ysis, that offered by Herbert Spencer is the most 
.miliar. Spencer,' it is true, does not entirely identify 
le social organism with the living organism. Society, 
) says, is an organism, but " it is not comparable to 
ly particular type of individual organism, animal or 
dgetable." The analogy that he institutes, however, is 
jarried into such detail as to stop little short of identi- 
fication. The first point of resemblance is found in the 
fact that societies, like living bodies, begin as germs 
(small wandering hordes of people), and increase con- 
tinually in mass and in complexity of structure. In 
both cases this increase in mass is effected either by 
limple multiplication of the units or by union of groups. 
rbuB the organic integration of plants of the lowest 
irder, which increase into a larger form by "clustering" 
nto one, is compared to the amalgamation of primitive 
ribes. Multiplication and fusion of units may, in both 
inimal and social growths, proceed simultaneously. The 
trogressive complexity of structure is shown in the 
levelopment of society, as in the development of plants 
ndanimals, by constant differentiation of special organs 
or the performance of special functions. In a mdi- 
lentary animal organism the same ap)iaratus acts in an 
nperfect way as stomach and mouth, or as stomach 
' See PrincipUt of Sociologi), port ii. 
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and akin. Gradually each of these separate orgaua is 
evolved and restricted to its own function. An original 
spinal axis of an elementary character becomes sepa- 
rated into its vertebrated partsythe head differentiated 
froni the backbone, and the brain from the skull. So 
in society, separate classes — kings, priests, medicine 
men — are differentiated from the original mass, and 
assigned to their peculiar activities. The division of 
labor in the societ}', as in the animal, makes it a living 
whole. The industrial division of occupation among 
weavers, iron-workers, food-growers, etc., corresponds 
to the independent functions of stomach, heart, and 
lungs. The original structures are found, on examiua- 
tion, to closely resemble the bodily structures. Spencer 
speaks of a manufacturing district as *' secreting " cer- 
tain goods ; a seaport town " discharges and absorbs " 
them, performing a duty like that of the pores of the 
skin. Society has its " sustaining system," or parts 
devoted to alimentation. These are the great produc- 
tive industries, — the agricultural areas, the " iron- 
secreting " districts, etc. There is also the distributing 
system, — the roads, railroads, and canals, which serve 
as the blood-vessels of the social body. The press, the 
telegraph, telephone, etc., serve as stimuli, by which 
the nerve centres are moved to action. Finally, there 
is in society, as in the living organism, the regulating 
system, — " nervo-motor " in the one, "governmental- 
military" in the other. These are evolved by the 
struggle for survival against the rapacity of other 
organisms. " The successive improvement of the organs 
of sense and motion have indirectly resulted from the 
antagonisms and competition of organisms with one 
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iiiother." The wars between aocietiea origiDate ^r^ 
nimental structures, and are causes of all such iiu-_ 
iroveinents iit these structures as iucrease the efBcienoy - 
f corporate action against environing societies. The 
pecial application of this last comparison lies in the 
lament advanced by Spencer that the govemiental 
rgan, like every other, should confine itself to the 
articular functions for which it has been evolved, — 
rotection and defense, — and should abstain from 
ider action in the field of positive beneficence. 
As already said, Spencer does not conipletely identify 
le social organism with the living plant or animal, 
he chief difference is found in the fact that while the 
jarte of an animal form a concrete whole, society la 
" discrete ; " in other words, " while the living units 
composing the one are bound together in close contact, 
the living units composing the other are free and not 
in contact, and are more or less widely dispersed." 
Hence the political or social body is sensitive only in 
its units, whereas the animal organism has a "senso- 
rium" in which its sentient existence is centred. Even 
tfaia distinctioQ 5|>encer is unwilling to unduly em- 
phasize. The units of society, though not in physical 
contact, affect one another through the influence of 
anguage spoken or written ; there is thus a psycho- 
ogical continuity where physical coherence is lacking. 
A still more complete presentation of the social 
ii^;auiBm is offered by the late Albert Schaffle, the dia- 
ingaished Austrian statesman and economist, in his 
Structure and Life of the Social Body." Here the 
omparison of social with animal forms is carried to an 
xtieme point, stopping little short of complete identi- 
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fication, though the author professes to be miudful of 
the differences existing between the two, and avoids 
the explicit use of the term organic. Schaffle speaks 
of the "morphology" and the "physiology" of society, 
the " social limbs of technique," etc. If the whole of 
his vast work is to be viewed as an analogy, it reaches 
the point where such elaborate comparison ceases to be 
either of interest or profit. Others of the modern Con- 
tinental writers — for instance, Guniplowitz, the Polish 
publicist, in his " Sociological Idea of the State " 
(1892) — flatly and absolutely hold that the organic 
nature of the state is to be considered not as an illus- 
tration but as a literal fact. Of a still more extreme 
character is the contention of several of the German 
theorists that the state is a person. The claim that the 
state, or, if one will, the government, is a person in a 
purely legal sense of the term is what no one will 
deny. The government being an owner of property, a 
collector of taxes, a borrower of money, etc., can un- 
doubtedly be clothed with an abstract personality. But 
the writers in question — Gierke, for example, in his 
"Fundamental Concepts of Public Law" — go beyond 
this. With them the personality of the state is not 
ftbstract but actual ; out of the " social side " of each 
individual composing the state is compounded a new 
person, a totality of purpose which is the true constitu- 
ent element of personality. Bluntschli even determines 
the sex, maintaining that the state is male and the 
church female.' 

6. Criticism. This extreme theory of the personal- 

' On the Babjeot of the pereoDslity of the alole CDoaalt aJwi Ji:Uinek, 
Mgtmtint StaatMm (1900). 
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ity of the state it is hardly necessary to criticise. It 
belongs to that class of abstractions which may meau 
much to the oatioo that originates them, but which 
seem to dissolve in passing through the prism of Anglo- ' 
SaxoD literalistn. The general organic theory merits, 
however, a special treatment.' Interesting as ia the 
parallel between the collective aspect of humanity and 
the life of a single organic unit, the differences between 
the two appear on impartial examination so great that 
the analogy cannot be looked on as a true guide to 
social policy, or a true expression of man's relations to 
his environment. The difference that 8pencer masks 
under the cognate terms "concrete'" and "discrete," is 
in reality of a fundamental character. In neither the 
physical nor the metaphysical sense of the terms is it 
true that the iodivtdnal is literally a part of society. 
The existence of each human being is a fact apart. The 
" existence " of society is only an abstraction. Society 
has no single brain, no " social sensorium ; " it lias do 
single physical life. This distinction is therefore more 
than a mere divergence of special qualities. It is es- 
sential and absolute, — it is the difference between 
" black " and " white," and l^etween " yes " and " no." 
Even if we aecept the analogy as only an analogy, it 
doet not follow that it is always a proper guide for 
our social oondoct. Too great an amalgamation of the 
iDdividoal and the state is as dangerous an ideal as a 
too gnat emaDapotion of the iadividual will. lodivid- 
lul vaiiatioo, indiTtdsal " anlikeness," aod, in a. taue, 

t far iritwiiM of tW iiit»ii tWorr «• J. S. Maek«ni>, Ittnjixtiii» 
b 8»d^ PU-mfif c^ m, a^ W. W. WiDMclihj. Tie .VoMn <tf 
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individual isolation of effort is as necessary for the 
welfare of mankind as collective activity and mutual 
support. The organic theory of society, deprived of its 
ingenious biological setting, presents only one phase of 
the truth, erring in one direction as much as extreme 
individualism has erred in the other. 
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CHAPTER VI 

LATION OF STATES TO ONE ANOTHER 

. Ertcmol Aspect of the State ; Regulation of iU Coodact towaidi 
othar Stalaa. 2, EtoIqUoii of Inlemalional RBlndoiu: rinrt, Soc- 
otid.iuiil Third Psrioda. S. Scope uid Content uF Intemation&l L>w. 
4. Propriety of the Term. 5. InteraationiJ Arbitraliou. 

1. External Aspect of the State ; Regnlation of 
s Conduct towards Other States. Viewed in a 
urely theoretical ligbt, every state is an absolutely 
■dependent unit. Its §overeiguty is uulimited, and it 
inders political obedience to bo outside authority ; 
has DO organized coercive relation with any other 
olitical body. Such theoretical isolation is the prime 
indition of its existence as a state, and its polirioal 
[dependence is one of its essential attributes. This ia 
h&t Hobbes meant in saying that, in regard to one 
another, separate states are to be viewed as in a " state 
of nature." Yet while this is true iu a purely formal 
and legal sense, it is nevertheless the case that in actual 
fact different states stand iu close contact with one 
another in a variety of ways. The mutual intercourse 
and Dommunication of their citizens, trade, commerce, 
and various common interests, bring separate states into 
permanent relations demanding some sort of regulation. 
The fact that in the civilized world the citizens of one 
conntry very largely share in the thought, the art, and 
the literature of neighboring communities, runs coun- 
ter to the idea of political exclusiveness. The politi- 
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cal as well as the social and cultural iostitutiaas of any 
modern state are largely affected by its contact with 
other states. Especially is this the case where the citi- 
zens of countries politically separate speak a commoD 
language, and where a kindred descent enables them 
to look back to the same history and traditions in the 
past. 

It is, therefore, easily understood that in the evolu- 
tion of their dealings with one another in relation to 
diplomacy and civic intercourse the action of modern 
states shows an increasing tendency to conform to a 
generally recognized usage. Even the conduct of war 
is adapting itself to a code of regulations, designed to 
mitigate as far as may he the suffering it involves, 
and to reduce to a minimum the injury it occasions 
to the commerce of the world. These rules and usages 
which regolite the peaceful intercourse of independent 
nations, and indicate a recognized method of warfare 
adopted by general consent, are not to be regarded aa 
fixed and permanent. They are rather in a formative 
and imperfect stage of development. But the study 
of modern political institutions is not complete with- 
out an analysis of the nature of the bond thus created 
between different states, the extent of its obligation, 
and its especial significance for the future. Politi- 
cal science must take account not only of the internal 
organization of the state, but of its external relations 
in so far as they assume a regular and definite char- 
acter. 

Imperfect as they are, the " rules which determine 
the conduct of the general body of civilized states in 
their dealings with one another are termed Interna- 
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ional jjaw." ' Tbe question at ooce arises whether the 
xistence of such regulations can be harmonized with 
be Bovereiguty of the individual state. As we have 
nderstood it, the term " law " is properly to he re- 
:ricted to the command, express or tacit, of a. supreme 
igal authority ; we have seen that it is probably inez- 
edient to use it in reference to customary observances 
Dt deliberately controllable by a political superior. In 
iiei words law has been restricted to mean the com- 
and of the state, the two terms being correlative to 
16 another. 8uch being the case, it is now to be asked 
bether the term international law is properly applied, 
id whether the sanction or compelling force behind 
1 rules and regulations is sufficient to entitle it to be 
>nsidered as really law. To undertake this inquiry it 
ill be necessary first to pass very brie8y in review 
e evolution of international relations, and the inter- 
etation put upon them in political theory, and in the 
load place to indicate the scope and extent of the 
les of international law as now existing. By doing 
us, its true character, both as it is and as it may 
oecome, will be set in a clearer light. 

2. Evolntion of Intematiotial Relations : First, 
Second, and Third Periods. The evolution of in. 
ternational relations may be divided into three great 
stages. The first embraces the period from the origins 
jf European civilization till the-fell of the Roman Em- 
j)ire, the second extends from that date until the peaceof 
IVestphalia {1648), and the third period from the peace 

' Tbii 11 the definiliDD ^ren by Profeuor T. J, Lawrence (rnlrma- 
imtdLaw, chap. i). la attempdng to diifine interqatiima] U« oue meeta 
tt ome ihe difficnltj u to ilie extent of its cuiotioD. 
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of Westplialia until the present day.' During the first 
period we find no recognition of international obliga- 
tions as such. The claims and duties associated with 
kinship were recognized as a bond between comrauni- 
ties of a common descent and tongue. But between 
tribes and nations alien to one another there was no 
recognized system of peaceful intercourse or aeknow* 
ledged principles of legitimate warfare. The tribes of 
the Israelites observed in the dealings with one another 
the bond of common birth ; they viewed themselves as 
forming a political system, each member of which bad 
certain indefinite obligations towards the others, while 
all of them were disconnected from the outer world of 
Gentiles. In the same way the city states of ancient 
Greece, though jealously guarding their political auto- 
nomy, felt themselves bound by the ties of race to their . 
fellow Greeks, a relation which found its expression 
in the Amphiktyonic Council, the federations of cities, 
and the observance of a rudimentary code of warfare. 
But towards the outside world — the barbarians, as the 
Greeks call them — no such obligations existed. In so 
far as the Greeks recognized a system of interstate re- 
lations, it was applicable only to the Hellenic people. 
The Romans, also, previous to their imperial aspirations 
of universal dominion, occupied the same theoretically 
isolated position. Kome, it is true, during the repub- 
lican period of her history, entered into treaties with 
the Samnites and other Italian tribes. They had also 
certain systematic observances which bear some re- 
semblance to a code of international conduct. But the 

' Diniion giraa by lawrenOB, IntavalioHal Lav. See also Walkar, 
Hiitarj of Hie Lav e/Natwu, Balleck, Intenuahnal Law, chap. i. 
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Jus Feciale waa merely a system of ceremonial acts 
wliich conRtituted the formalities thuught necessary for 
a declaration of war, the conclusion of a treaty, etc. 
The Jus Gentium offers in its name a confusing an- 
alogy with international law. Its precise nature is a 
matter of some controversy, but it is safe to say that 
it was a code of regulatious which applied not to the 
dealings of one nation with another, but to the dealings 
of citizens belonging to different nations. It took its 
name most probably from the fact that its rules were 
presumed to consist of principles of conduct common 
to the laws of all nations.' But in none of these cases 
do we get a standing theory of international relations. 
Conduct towards outside nations might of course be 
influenced by motives of religion, of friendship, or of 
expediency, but we find nothing approaching to a sys- 
tematized view of the relative position occupied by 
political societies, each possessing towards the rest 
a definite status with standing rights and standing 
duties. 

In viewing the second period, that following the es-'' 
tablishment of the world empire of Rome, we find the 
outlook entirely changed. The Romans had made 
themselves masters of the known world and from the 
pride of their exalted position originated a new theory 
of political relations. The universal sovereignty of a 
single power became the dominant idea, the theoretical 
ground plan of political institutions. The idea of a com- 
mon superior holding the supremacy over all the polite 

' For tLe j'mi sen/iuiir, noaSir Henrjr Maioe'R Inlemaiioiial Law; H«l- 
iMk, /nMmoftana/ Lnw, chap. i. Walker cites Tarions inataniiCB of tile 
(arm }<tt gentium Died in reterenoe to iiitertiation>l obligntiuns and u\i- 
pnutinuitiiig in its mmuiinK to pabUc ioMmatiODBl law. 
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ical siibtli visions of the world appealed at once by its 
grandeur aud its logical ponsiatency. It endured in 
theory long after it had vanished in fact.' Even as a 
fact, universal sovereignty, in territorial extent, if not 
in intensity, seemed at the time of Trajan (a. d. 98- 
117} to reach its realization. The " appeal to CEeear " 
represented everywhere the recourse to a final author- 
ity. The actuality thus lent to the conception was 
strengthened by the universality of the Christian reli- 
gion, which became after the conversion of Constan- 
tine (a, d. 312) the state religion of the imperial 
system. Kven after the decline of the imperial power 
under the disruptive force of the barbarian invasions, 
the idea of universal dominion as a necessary basts of 
political life still survived. The restoration of the Ro- 
man Empire by Charlemagne (a. D. 800) served to give 
expression to this ideal. But in the succeeding centn- 
ries the conception of the nature of the political con- 
stitution of the universe underwent a vital change. 
The church presented itself not as a complementary, 
but as a rival power. It became necessary in theory 
to divide universal dominion between the secular and 
the spiritual sovereigns, whose conflicting pretensions 
helped to break down the conception of a single 
final authority.' The fendal tenure of land gradually 
brought into prominence the notion of territorial sove- 
reignty (political power operative not as over a people 

' DanM, in hia Df Monanhla, orgaing on the imperial side of the 
great ooDtrnvfln; of the middle ages, nndertskee to ebow the need at 
m tingle emp«ror, or tovereign, with power orer all othen. 

' For the great laediETo) oontrovemy between the empire and the 
papner aee Bryee. ilo/y Bo'oati Engiire, and Dunoiag, Potaical TheBtia 
^nclenl and IttdiaiH^, 
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but over a certain definite territory}, on tlie basis of 
which arose the modern theory of territorially inde- 
pendent states. Finally the religious schism of the 
KeformatioQ destroyed the idea of the spiritual unity 
of mankind. The peace of Westphalia (a. d. 1648), 
which closed the thirty years' war in central Europe 
between the forces of Catholicism and ProteBtanttam, 
may be taken as indicating the close of the era and the 
final disappearance of the theory of universal sove- 
reignty. 

During the third period — from 1648 until the pre- 
sent day — the theory of international relations has 
been reconstructed on a new hasisof political independ- 
ence and territorial sovereignty. Modern international 
law is essentially the product of this period. At the 
opening of this era the destruction of the earlier sys- 
tem and the ideas which accompanied it seemed to 
have removed the basis of international dealings and 
to reduce the monarchies of Europe to the anarchy of 
the state of nature. The savagery of the European 
wars of the sixteenth and seventeenth centuries threw 
into a strong light the need for a reconstruction of the 
theory of the interrelation of political communities, 
now that the idea of a single common superior, either 
temporal or spiritual, was no longer tenable. It was 
this situation which called forth the writings of the 
^eat Dutch jurist Hugo Grotius, in which were laid the 
foundations of modem international law. Grotius and 
bis followers ' found the basis for their doctrine of in- 

< The ohUf work of Grotina a liit Dt jun BrlH ac Pafit (ie2S). 
E>Bffaiidorf (n Gemuui, for same time Becrclary of sMln at Stodkbnlml 
Hiblidied hU Dc Jure Nalurat tl Grntium in 1Q72 ; BjnlEenGhaek's 
iuatiticM* Juris FuUici appeued is 1731. 
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temational obligations in tiie reconstruction of the idea 
of a law of nature loa^ ago assumed by the Stoic philo- 
sophers in reference to the rt^Iatiuns of individual men, 
According to this doctrine there wus supposed to exist 
in the very nature of things a code of moral obliga- 
tions of man to man, which did not depend for its 
validity upon human enactment. It existed antecedent 
to anysystem of government and law and could be dis- 
covered by the natural light of reason, " The princi- 
ples of natural law," says Grotius, " if you attend to 
them rightly, are in themselves patent and evident al- 
most in the same way as things which are perceived by 
the external senses." Such a theory of natural law is 
essentially fallacious, and, as has been already seen, it 
disintegrates upon a closer analysis.' Nevertheless it 
served a useful purpose in offering a possible starting- 
point for constructing a system of mutual rights and 
duties existing between states without a common supe- 
rior. This theoretical assumption of a determinable 
and universally binding law uf nature, though it affords, 
bistorically speaking, the starting-point of international 
law, is by no means its only source and basis as it now 
exists. The major part of it rests upoq the successive 
treaties and conventions by which the great states of 
the world have adopted certain more or less de&ued 
principles to regulate their intercourse with one an- 
other in peace and war. At the beginning of the era 
stands the treaty of Westjihalia, to which all the 
Continental sovereigns of Europe (except the Pope 
and the Sultan) were parties, and in which "the 

' la reference to the history and oriticism of the theory of a Uw of 
nature ProteBSor Eitehie's Nolwal Siyli!! may be eonaiilled. 
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presentatlves of civilized Europe united to formally 

oclaim the erection upon the ruins of world-sove- 

ignty of an international system of states, unequal 

leed in power, but claiming each to be independent 

d each to exercise an exclusive jurisdiction vithin 

Snite territorial limits." ' Of the later treaties 

ne are mainly concerned with the allotment of ter- 

ory. Of this character is the treaty of Utrecht 

T13), which closed the long war against Louis XIV, 

1 the treaty of Paris (1763) at the end of the Seven 

ara' War. In others a fundamental point is the re- 

;nition of sovereignty, as in the treaty of Versailles 

rSS}, recognizing the independence of the United 

ites, and in the treaty of Paris (1856), in which the 

ependence and integrity of the Ottoman Empire 

l^uaranteed ' and whereby it is admitted " into the 

oltc law and system of Europe." In other treaties 

nnciplea of conduct are adopted for future guidance. 

Tius at the Peace of Utrecht four of the signatory 

owers accepted the principle that real property con- 

seated from the subjects of an enemy should be re- 

imed at the close of the war. The treaty of 1841 ' in 

^rd to the navigation of the Dardanelles and the 

'lOsphorus asserts the territorial jurisdiction of a state 

rer adjacent waters. The international law in respect 

I neutral commerce and maritime capture has been the 

ibject of a long series of treaty clauses. The prinoi- 

le that " free ships make free goods,"* adopted (from 

1 Wilkor, op, dx.. part i, chap, ii. 

> B; great Britain, Anstris, Fruies, PmniB, RuhU, and Sardinw. 
' Sigoed by Auatria, Fraoce. Great Britwn. Pruagia, RubbIs, and 
okay. Sse AlUon, llulory of Europe Jrom ihe FaU of yapolion, vol. 
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older precedents} by the United States in the Frenclt 
treaties of 1778 and 1800, gradually gained a general 
assent and was recognized in 1856 in the Declaration 
of Paris, which accompanied the treaty already men- 
tioned. An equally important instance of principles 
of international conduct consolidated by treaty is seen 
in the treaty of Washington (1871), between the 
United States and Great Britain ; here the duty of neu- 
tral powers to use a proper diligence in preventing 
their territory from being used as a basis of operation 
and equipment by a belligerent is accepted as a bind- 
ing rule.' 

In addition to deliberate assent to treaty provisions 
nations may express their adherence to rules of inter- 
national conduct in various other ways. Public docu- 
ments issued by a state in the form of proclamations or 
manifestoes to its subjects on the outbreak of a war, 
enjoining their observance of certain regulations in ref- 
erence to belligerents and neutrals are of this class. A 
further source of international law may be found in the 
decisions of prize courts, or special tribunals whose 
business it is to adjudicate on the legality of captures 
made at sea in time of war. Lastly may be cited the 
opinions expressed by the great jurists who have written 
on the subject. It goes without saying that the mere 
opinion of any individual writer has of itself no bind- 
ing force. But since all written laws and regulations 
must be submitted to the process of interpretation, the 
opinion of an eminent specialist as to the proper inter- 
pretation of a recognized formula is evidently of force, 
and it has always been customary to cite as testimony 
> Text of treatj, art 0. Sea Annual RtglMer, 1871. 
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tbe opinions of iateroational jurists. Kent in his " Com- 
mentaries " ' states the point thus: "In cases where 
the principal jurists agree, the presumption will be very 
Efreat in favor of the solidity of their maxims ; and no 
oivilized nation that does not arrogantly set ail ordi' 
oary law and justice at defiance will venture to disre- 
^rd the uniform sense of the established writers on 
ntemational law." 

3. Scope and Contents of International Law. 
[<et us now consider very briefly the range of the sub- 
ect-matter of the international code that has grown up 
in this basis. It presumes as its starting-point a num- 
>er of separate, independent states, all of which are 
ibsolately equal in rights. " No principle of law is 
nore universally acknowledged," said Chief-Jtistioe 
Marshall, " than the perfect equality of nations. Russia 
and Geneva Lave equal rights. It results from this 
equality that no one can rightfully impose a rule on an- 
other. Each legislates for itself, but its legislation can 
operate on itself alone." Next to the establishment of 
this cardinal proposition comes the discussion of the 
territorial limits of jurisdiction, the relation of the 
sovereign power of a state to the adjacent waters of 
its coast. With this is connected the question of the 
legitimate means of increasing territorial jurisdiction, 
and the validity of claims arising from conquest, ces- 
sion, original settlement, and so forth. Rules are also 
laid down in regard to the jurisdiction and responsibil- 
ity of a state in reference to its subjects while resident 
abroad. These with other questions of like charac- 
mstitute the subject-matter of international law 
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as applied to nations at peace with one another, — 
the " law of peace," as it is called. The larger part 
of the code, however, is occupied with the rules of war . 
Unfortunately international law is aa yet unable to offer 
any binding system according to which disputes may 
be settled in a peaceful manner. It is therefore com- 
pelled to assume that controversies will in the last 
resort be settled by force of arms. The best that it 
can do in this case is to prescribe certain regulations 
whereby the conduct of war may be as humane as pos- 
sible and may occasion the least possible injury to the 
property and commerce of non-combatant powers. For 
this purpose international law defines the legitimate 
agents and methods of war; it prohibits, for example, 
the use of bullets which occasion needless suffering, the 
recourse to assassination, poisoning, etc. It indicates for 
the use of belligerents a system of communication with 
one another by Sags of truce, passports, and safe con- 
ducts. What is still more important, iuternational law 
contains an elaborate set of regulations in regard to the 
rights and obligations of neutral states in time of war ; 
as far as possible it permits the trade of neutral ships 
to and from the ports of belligerent powers to continue 
undisturbed. Only when the trade in question is with 
porta actually blockaded, or consists in a commerce 
of articles useful for purposes of war, does it become 
legitimate for a belligerent power to interfere with it. 
It is in particular the law of neutrality that has been 
extensively developed in the eighteenth and nineteenth 
centuries, and it now constitutes the most important 
part of international law. 
•; fk. Pxoprfety of the Term. Taken altogether, this 
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lystematized regulation of international dealings, both 
n peace and war, presents an imposing appearance, 
tnd the code of rules which are thus adopted bears a 
itrong analogy to the internal or municipal regulation 
>f any particular state. But it will be clear, from what 
las gooe before, that there is a diffeience between the 
wo of an important character. The observance of the 
Qunioipal law is compulsory upon the individual citi- 
en. If he attempts to violate it he is restrained, or at 
oy rate punished after the fact by the physical force 
ontrolled by his government. But there is no such 
^finite obligation upon the individual state to comply 
rith the principles of international law. A state which 
ndertakes to violate them may or may not meet with 
uniahment ; the state upon whose rights (under inter* 
ational law) another infringes may or may not resort 
} arms ; and even in the event of armed conflict the 
ijnred power may meet with defeat. Nor is there any 
Ogle power, or group of powers, whose business it is 
> enforce these principles of international conduct, 
tttemational law is devoid of an authoritative and 
iplicit "santtion." 

It is on this ground that are based the criticisms of 
Jie applicability of the term "international law," and 
of the status and character of its rules, that have fre- 
quently been advanced. " I think, my Lords," Lord 
Salisbury once said to the House of Lords, " we are 
misled in this matter by the facility with which we use 
the phrase international law. International law has 
not any existence in the sense in which the term law 
is usually understood. It depends generally upon the 
prejudices of the writers of the text-books. It can be 
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enforced by no tribunal, and, therefore, to apply to it 
the phrase Law ia to some extent misleading." The 
same objection is urged in detail by Austin (the leader 
of the English analytical school of jurists) in his *' Lec- 
tures on Jurisprudence." Since, according to Amtin, 
the esiKDce of a law lies in its enforcement, the name 
" international law " ia improper ; the nJea in question 
belong to the general domain of what Austin calls 
" positive morality," or rules imposed by current opin- 
ion (as also are the " laws " of fashion and the " laws " 
of honor), but not coercively enforced.' The regula- 
tions affecting the conduct of political states towards 
each other could only be termed " law " in the Auatin- 
ian sense if there were in existence some superior power 
competent and willing to guarantee their enforcement. 
Such a power might be imagined as exiating in the 
shape of a general federation or league of states pledged 
to the recognition of the international code and united 
to prohibit any breach of it. An arrangement of this 
sort, as soon as it became really valid and permanent, 
would in reality bring the associated nations into a 
single state. It might, therefore, be doubted whether 
even in this event the term " international law " would 
not still be a misnomer; for "nation" in this sense 
being a political and not an ethnological term, the 
union of the " nations " under a single law would con- 
stitute them a single state. 

As against the point of view adopted in such criti- 
cisms of the propriety of the term " international law," 
varioua arguments may be adduced.' In the first place, 

' Anstin. Juritprudrnrf, Lectors V. 

' Sm Jellineh, Secii dei Modtmen Staala, pp. 302-307, 337-341. 
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the objection urged by many writers ' adopting a re- ^^M 
jtricted connotation of the term " law " may also be ^^M 
applied here. We liave seen tliat law in its strict sense ^^g 
ia not applicable to a state of society in which life is 
regulated to a large extent by custom, and to which the 
idea of deliberate enactment is altogether alien. Nor 
IS the term in its strict sense applicable to a commu- 
nity in which imperfect political organization or chronic 
Uftrcby renders the general obedience to regulative 
jontrol spasmodic and uncertain. Many writers have 
Jierefore preferred to expand the sense of the term 
* law " in order to make its use extend to societies of 
ihis character, and recognize the existence of " law in 
he making," as well as of law. Viewed in this light, 
nternational law may be considered as truly law, al- 
,hough as yet only in an inchoative stage ; it becomes 
inalogous, as Sir Frederick Pollock expresses it, " to 
ihose customs and observances in an imperfectly or- 
ganized society, which have not yet fully acquired the 
:baracter of law but are on the way to become law." 

Even at the present stage of its development inter- 
lational law is not so much devoid of a binding sanc- 
;ion as might at first appear. Where its precepts are 
Jefinite and their meaning obvious, the general pre- 
sumption of civilized opinion — a potent factor in the 
world politics of our day — is against any power acting 
in violation of them. A flagrant disregard of inter- 
national law would involve a decided loss of national 
prestige, and offer a perhaps tempting chance for inter- 
vention on the part of an outside power. The weak 
part of the system lies In the fact that, in the absence 
' See Cbapwr IV, sboTe. 
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of authoritative interpretation, it ia posHible for *ny)-^,,^<, 

power to put its own construction on the mles of inter- \c*rf«i.1'" 

national law, and to profess to assent to their validity ('>"'*'*y 

while, in the eyes of others, violating their provisions. 

To render complete a system of international regula.^ 

tion, there would be needed not only a physically 

coercive power to prevent armed conflict between state 

aod state, but also a method for the proper adjustment 

of controversy. As our municipal law necessitates a 

set of courts for the settlement of private disputes, an 

international court, or group of courts, would be needed 

to replace the recourse to arms hitherto the final method 

of settling international quarrels. In other words, the 

realization of international law demands the establish- . 

ment of compulsory international arbitration. 1 

S Intern ational Arbitration. Arbitration, or the 
settlement of differences between independent states 
in accordance with the adjudication of a third party, 
has, even in the form of a voluntary recourse to such a 
decision, only assumed any considerable proportions in 
the last half-«entury ; of a compulsory system of arbi- 
tration we have as yet only the merest beginnings. It 
is of oourae true that there have always been examples 
of disputes settled by the mediation of a third party. 
Daring the mediieval and early modern ]>eriod, while 
the theory of a common superior still persisted, recourse 
was often had to the Pope as an arbiter between eon- 
tending princes. But such arbitration, except in the 
case of the celebrated award by Pope Alexander VI, 
dividing the New World between Spain and Portugal, 
and in a few lesser instances, was not applied to ques- 
tions of great magnitude. In the seventeenth and 



r 



EELATION OF STATES TO ONE ANOTHER lOB 

eighteenth centuries international arbitration is scarcely 
found, but the circumstances of the nineteenth have 
especially favored the development of the principle. 
The increasing costliness of war, the dislocation that it 
occasions not only to the industrial life of the bellige- 
rents, but to that of all couutrtea associated with them, 
the growing interdependence of general financial and 
commercial operations throughout the civilized world, 
put a strong premium on any method of settling quar- 
rels without actual war. It is true, as most writers on 
the subject point out, that as yet arbitration has not 
been applied to subjects of really vita! importance. But 
there have already been instances of its use in cases 
in which, though neither national existence nor honor 
was at stake, pecuniary and territorial claims of great 
magnitude were involled. As between the United 
States and Great Britain arbitration has repeatedly 
been employed, especially for the rectification of bound- 
ary lines, as in 1827 in regard to the northeast bound- 
ary,' and in 1846 for the boundaries on the Pacific 
ooaat. Still more celebrated is the successful arbitra- 
tion of the question of the American claim for damages 
OD account of the devastations of the Alabama and 
other Southern cruisers, a matter which, by the treaty 
of Washington (1871), was referred to a special tri- 
bunal, and ended in the award of a compensation of 
»15,500,000 to the United States. Arbitration was 
also successfully employed in 1889 by the United 
States, Great Britain, and Germany in reference to 
Samoa. There have been in the nineteenth century over 

* The mward msde in 
n]Mled b; the Coited SutM. 
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a hunilred important cases of arbitration effected by 

special tribunals or specially appointed uiupireB. 

A further Etage of development is found in the 
attempt to constitute a permanent tribunal for the set- 
tling of international disputes and in the conclusion of 
treaties to effect a standing method of recourse to such 
a tribunal. After various proposals from important 
quarters in the closing years of the nineteenth century, 
a successful plan was put into operation by a conven- 
tion signed at the Hague by the Great Powers in con- 
nection with the Peace Conference of 1899. Under this 
agreement a permanent court of arbitration is estab- 
lished. It consists of a panel of distinguished jurists^ 
of whom four are nominated by each signatory power, 
and from the total number of whom international dis- 
putants may select two each to act as arbitrators, the 
persons chosen themselves adding an umpire.^/The 
procedure to be adopted by the tribunal thus created 
is also prescribed. Although recourse to the tribunal at 
the Hague is not obligatory upon the signatory powers, 
it nevertheless offers standing facilities for peaceful 
settlement very difficult to bring into being during the 
strained relations occasioned by acute international 
controversy. The work thus accomplished has been 
further supplemented by special treaties among the 
powers which thereby pledge themselves to adopt a 
settlement by arbitration where possible. In nearly all 
cases the agreement to submit to arbitration matters 
of controversy that may arise between two states ia 
made with certain reservations. Questions which in- 
volve the independence, national honor, or "vital in- 
terests " of a state are excluded from the operation of 



arbitration.' Within the limits thus assigned treaties 
of five yeara' duration for reference of disputes to the 
liague tribunal have been made, in identical terms, bj 
Great Britain with Fi-ance, Italy, Spain, and Germany, 
and by France also with Italy and Spain. These trea- 
ties provide that "differences of a judicial order or 
relative to the Interpretation of existing treaties be- 
tween the two contracting parties which may arise, and 
which it may not have been possible to settle by diplo- 
macy, shall be submitted to the permanent court estab- 
lished by the convention of July 29, 1899, at the 
Hague." Various treaties of like character are under 
negotiation. In 1897 a treaty was made at Washington, 
between the United States and Great Britain, but was 
not ratified by the Senate. It proposed to submit 
pecuniary claims and territorial questions to a mixed 
tribunal representing both countries. For territorial 
controversies the court was to be composed of three 
members of the United States Supreme Court and 
three from the British Supreme Court of Judicature, 
and to act only by a majority of five to one. A pecu- 
liar importance attaches to the recent treaty between 
Holland and Denmark. Here all subjects of contro- 
versy, without any reservation, are referred to the ' 
Hague tribunal. 

1 It is ■ oandilion of the Anglo-Franoh treaty of IJKM, and of thoss 
idantical with it. that "neither the vital intereeta nur the ierlepend- 
•Qoe nor hoDor of the two contracting itateH, nor the intereBUi of any 
■tale other than the two coDtraotine atatos shall be inTolved.'' Such ■ 
pinTno, DiiaToidftble though it is in praatiae, oerionalT impairs the tlieo- 
Mtieal completeoeu of the arrangenient, since eavh state mnBt remain 
the jud^ of in own yital interuU, and may therefore at an; tima 
rafttM tA admit the (qiplioabilit; of arbitntioa. 
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In the light of these recent developments the present 
position of internationnl law and international arbitra- 
tion may be considered aa highly encouraging. There 
I is ondoubtedly in all civilized countries a large and a 
} growing force of public opinion against war whicb 
' makes strongly in favor of a more and more definite 
establishment of an international code with properly 
constituted tribunals to pronounce upon its observance. 
In many quarters, it is true, there is a lingering feeling 
that war mnst remain as the " natural " and honorable 
settlement of controversy. Baronial war and the pri- 
vate duel died hard, and undoubtedly national war will 
die harder still. Sir Kobert Finlay, attorney-general 
of Great Britain (1904), has recently written that 
" there are some questions which no country will con- 
sent to leave to the judgment of any court or arbitra- 
tion ; every nation must be the guardian of its own 
honor." It is not easy to see why the same reasoning 
would not leave the individual citizen as the guardian 
of his own honor and insist on the retention of the duel 
as the proper method of settling private quarrels. The 
development of international solidarity is slow, but 
it may fairly be supposed that it will be continuous. 
From the courtesies of international custom we may 
pass to the indefinitely binding code and thence into 
something approximating to an international govern- 
ment and international state. Undoubtedly the expe- 
rience of the world in the creation of such huge politi- 
cal units as the United States, Canada, Germany, and 
Australia by the process of federation may aid in cre- 
ating a still more imposing structure in the "Parlia- 
ment of man and federation of the World," 
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CHAPTEE VII 
THE FORM OF THE STATE 

1 . Tho ClBHJSaation of Statea according lo their Form ; ArirtoUB'i 
Diyifliaofl- — 2. Later Cla^aiBcatJana ; Montflaqnieu,Roiiueaii, Blunts 
achli. etc. — 3. Pnclical ClasBiGcatian of Existing Statea. — 4. The 
CoDBtitadon 1 Written and Unwritten Coiutitntions. — 5. Origin of 
Writ[«n CoDBlJtationa. — 0. Tlie DistiDction between States witb 
Written and thou vith Unvritten ConitdtntioDS on Dlusarj Baaii 
of Dimion. — 7. Scope of the CooBtitntion. — 3. Amandmont. 

1. Ths Classification of States according to 
their Form ; Aristotle's Divisions. Although all 

states must possess the essential requisites of territorj, 
population, unity, and sovereign organization, they nev- 
ertheless differ widely in respect to the extent of their 
territory, the number of their population, and the pecu- , 
liar nature of their organization. It is natural, therefore, 
to attempt to group them under some system of or- 
derly classification ; indeed, from the time of Aristotle 
ODwards, almost all writers on Political Science have 
indicated some such classification. To subdivide states 
according to the extent of their territory, for instance, 
into classes each containing so many thousand square 
miles, would obviously be of very little significance ; to 
divide them according to population would be equally 
easy and valueless. The evident basis of classifica- 
tion is that of the organization of the state ; in other 
words, states are divided according to the structure 
of their governments. Some writers have held that we 
ought not to speak oE a classification of states, since 
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ill mre identical in their essential attributes. They pre- 
er to classify instead the different " forms of govem- 
nent " seen in the state. The objection does not seem 
rell taken. The differences in structure of government 
ODstitnte the basis of classification, but we may on 
hat basis either speak of the various " forms of gov- 
mment " or " forms of the state." ' 

The starting-point for all later disouBsion is found 
3 the celebrated classification given by Aristotle in 
is "Politics." He divides the forma of government ac- 
ording to the number of persons in whom the con- 
rolling power is vested. Where the power is vested 
1 a single person the government is a monarchy, 
'ower vested in the hands of a few constitutes aa 
ristocracy. Where the general body of the citizens 
ale, we have a polity. Thus far the classification had 
Iready been indicated by Herodotus, but Aristotle 
roceeds further in distinguishing between what he 
jalls the "normal " and the "perverted " forms of the 
state. The normal states are those which aim at the 
good of the community as a whole ; the perverted forms 
are those which exist for the benefit of the ruler or the 
ruling class. The terms mentioned above are reserved 
for the first class; thus a monarchy is a government 
by a king for the good of the whole community, while 
an aristocracy or a polity is a government by the en- 
lightened few or by the citizens at large for the same 
end. Of the perverted forms a tyranny means the gov- 

^ " It need not lie taid that there cut be no anoh thing aa a clualB- 
obUod ot ilalH. Id essence they nte all alike, — each and all being 
(liKiiiffiiiahed bj the same sovereigD altcibatei." W. W Willunghbf, 
Tit HainT* o/(Ae Suu, chap. liii. 
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ernment by a tyrant for bis own ends, an oligarchy the 
government of the minority in their own interest, while 
a democracy signifies the selfish government of the 
"mob." It is to be observed that in translating Aris- 
totle's terminology literally, the word democracy is 
shifted out of its modern meaning and becomes a term 
of opprobrium ; some writers have therefore preferred 
to avoid a literal translation and to use "democracy" 
for the normal or beneficent form, and to substitute 
" ochlocracy" to mean mob-rule. 

The classification thus offered was intended by Aris- 
totle to bear a peculiar significance in that it typified 
not only the divisions of governments, but also indicated 
a series of forms, representing what might be considered 
the natural evohition of government. An original king- 
ship was presumed to change into an aristocracy and 
then through successive stages of oligarchy and tyranny 
into democracy. " The first governments," says Aristotle,* 
" were kingships, probably for this reason, becaus^ of 
old when cities were smaU, men of eminent virtue were 
few. They were made kings because they were bene- 
factors, and benefits can only be bestowed by good men. 
But when many persons equal in merit arose, no longer 
enduring the preeminence of one, they desired to have 
a commonwealth and set up a constitution. The ruling 
class soon deteriorated and enriched themselves out of 
the public treasury ; riches became the path to honour, 
and so oligarchies naturally grew up. These passed into 
tyrannies, and tyrannies into democracies : for love 
of gain in the ruling classes was always tending to 
diminish their number, and so to strengthen the masses, 

1 Arutotle, PaiUici, u, olup. zv. 
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nho ic the end set upon their masters and established 
d«nooraoies." 

Some writers in their analysis of the Aristotelian 
classi jjcation have put forward as the " natural " order of 
succession, — monarchy, tyranny, aristocracy, oligarchy, 
polity, and lastly democracy. The last in its turn may 
again change into monarchy and hence form a recur- 
ring cycle.' The process may be explained in detail 
thus: — 

Starting for instance at a given point in the cycle, 
we find a government in existence as a hereditary 
roopafc hy. With the degeneration of the character and 
aims of the successive monarchs, it passes into a t yrann y, 
and is no longer directed towards the public good. The 
anited efforts of the more powerful magnates of the 
commanity overthrow the monarch and set up an acis- 
tocta tic government. This again degenerates, loses the 
public spirit which at first inspired it, and lapses into 
an oligarchy. Against this regime the citizens as a 
whole break into successful revolt and establish a 
" polity," or in modem terminology a democracy. Pushed 
to an extreme the democracy is converted into the op- 
pression of the rich by the masses, and thus becomes 
an ochlooTacy (Aristotle's democracy). The intolerable 
confnsion that results is brought to an end by the 
emergence of an all-powerful warrior-statesman who 
establishes himself as a king. Thus the cycle has run 
its course and begins again. 

Aristotle's theory by Wood- 



' Tliia is tbe int«rpretBtion giTea 
R>« Wilwa [Tit Slate, ehap. xiii, §9 

D to coDsder Plato'a diBcnsBiDD of the um 
Atwiotla'i eritioiuD of PUto'i view. Sea Pkto, StptMi 
•nd Ariitotle, FoUtici, v, cbsp. xii. 
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The theory of political change laid down by Aris- 
totle appears, to a large degree, corroborated by the 
history of the Greek city states in the centuries pre- 
ceding the Peloponnesiaa War ; ' indeed it was as an 
interpretation of their recurrent experience that Aris- 
totle, who was essentially an inductive and practical 
writer, offered this view of political permutations. 
Even in recent history examples are found of a more 
or leas complete political progression of this sort. The 
French despotic monarchy of the eighteenth century 
was overthrown by the revolutionary movement (1789— 
92}, which in its inception was largely under the 
guidance of the enlightened minority, and whose initial 
stages might therefore be looked upon as the overthrow 
of despotism by aristocracy.' In the second phase of 
the revolution the aristocracy, as represented by the 
property -holding voters of the constitution of 1791 
(an oligarchy, in the minds of the Jacobin extremists}, 
were overthrown, and the republic established, resting 
theoretically on universal suffrage and complete demo- 
cracy. Tlie turbulent anarchy into which this demo- 
cratic regime degenerated (1793-99) was brought to 
an end by the emergence of a military monarch in the 
person of Napoleon Bonaparte. The links of the pro- 
gression are not precisely complete, but yet offer an 
analogy in some degree corresponding to the Aris- 
totelian cycle. The last -mentioned phase, the suppres- 
sion of anarchic disorder by the establishment of a 

' An Able BTulyiU of the origin, deTelopiuent, and deeay of tlio Greek 
oitj Mate ie given by Wnrd Fowler, The Citg-Slate. 

* The fut that the consIitDtion of !791 cooferred the suffrage onlj 
on tlie property-liolders lends ooiot to this view. See Aolard. Hiitotre 
Folitigut dc la Rtvolulion Fran^aiiie. 
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lilitary autocracy, is one that has shown itself specially 

able to recur. Yet when all is said, it cannot be 

rgued that the Aristotelian cycle is to be looked upon 

i a necessary or even as a normal com-se of political 

lange. Even Aristotle, who regarded it as normal, 

tows by his discussion ' of the means of preventing 

iTolutions that he did not consider it as inevitable. 

east of all does it hold true of the condition of the 

odem political state. Nor is the classification of states 

to monarchies, aristocracies, and democracies to be 

iked upon as a satisfactory and sufficient division aa 

plied to the modern world. In the first place, the 

:ms monarchy and democracy open the way at onoe 

great confusion. If a democracy means, as Aristotle's 

tity does, a system in which the political power lies 

the mass of the people. Great Britain is to be classed 

sueb, and falls into the same category as the United 

ites, notwithstanding the obvious formal difFerenco 

ween these two governments. If, on the other liand, 

'ing regard to the existence of a titular sovereign, 

sat Britain is classed as a monarchy, it falls into 

same class of government as Russia or Persia, au 

urdity equally glaring. It is thus seen that the Arie- 

ilian division oEEers no adequate treatment of consti- 

onal or limited monarchies, which are nevertheless 

irominent as any existing f<Srm of government. The 

sification is inadequate, too, in other ways. It fails 

take account of the difference between a federal and 

non-federal or unitary government, — a distinction 

hich, as we shall presently see. is of the greatest im- 

I in connection with modern states. Nor does 



^nee in oonne 




116 THE NATURE OF THE STATE 

it make any distinction between goremments accord- 
ing to the differences of the constitutional relation of 
legislature and executive. This also, as we shall see, is 
of the greatest importance. 

2. Later Clasaifications ; Moatflaqoieo, RonB- 
Beau, BluntBcbli, etc. Imperfect, however, as the 
Ai'istotelian formula is, it was nevertheless accepted 
as one of the cardinal tenets of political science. Not 
until quite modem times do we find it subject to seri- 
ous niodificatiou or expansion, Montesquieu, whose 
" Esprit des Lois " (1748) will fall under considera- 
tion in the succeeding chapter, proposed a division into 
republican, monarohial, and despotic governments. Re- 
publican government was that '' in which the people 
aa a body or even a part of the people has the sove- 
reign power ; monarchial, that in which a single per- 
son governs, but only by fixed and established laws ; 
whereas in despotic government a single person with- 
out any law or rule, conducts everything according to 
bis will and caprice." ' Rousseau offers a division of 
governments into monarchies, aristocracies, and demo- 
cracies, subdividing aristocracies into natural, elective, 
and hereditary. He admits also the existence of mixed 
forms of government, as in the anarchical kingdom 
of Poland. Many other writers of the eighteenth and 
earlier nineteenth centuries offer variations of the 
classification of Aristotle, all of which, however, are 
open to the same objection of inadequacy as applied to 
the complex organization of modern states. Bluntscbli 
presents a unique addition to the list of governments 
in the shape of theocracy, a normal form to which there 

' Erpril dcs Lois, bk. ii, tliap. i. 
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Dorreeponds a perverted form, "idolocracy." The former 
aame is applied to states "■ in which do human author- 
ity has been recognized, in which the supreme power 
baa been attributed either to God, or to a God or to 
lome other superhuman being, or to an Idea. The men 
irho exercise rule are not regarded as its possessors, 
)ut as the servants and vice-gerents of an unseen ruler. 
[tB perversion may be called Idolocracy." Such a 
lassificatton seems quite fallacious. For even grant- 
ng the validity of this fourth class, it lies crosswise 
if the other three, and is not exclusive of them. We 
Qight have a theocracy that bad the form of a mon- 
rchy, an aristocracy, or a democracy. Other writers 
are attempted more elaborate methods of division, 
rbich are intended to account for all the various his- 
irical forms of the state. Of this nature is the classi- 
cation of Von Mohl (a German publicist of the earlier 
ineteenth century) ; he distinguishes patriarchal, theo- 
ratic, despotic, classic, feudal, and constitutional states. 
ery little examination is needed to see that such 
lasses overlap each other in all directions ; indeed 
'tempts of this sort to effect a division that is at once 
^oal and chronological, run the danger of drifting 
I to mere description. 

More modem writers ' undertake a division of states 
hich shall take account not merely of the general 
cation of supreme legal power, but also of the salient 
atures of the organization and structure of the gov* 
nment. Indeed, while accepting Aristotle's division 
true as far as it extends, it seems necessary in classi- 
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fying the states of the modern world to take account 
of certain especial features of organization the exist- 
ence of nhiL'h introduces a fundamental difference be- 
tween forms of government. Chief amongst these is 
the distinction between unitary and federal govem- 
ments. In a unitary government the organs of local 
aathority (provincial and coimty bodies, etc.) exist by 
virtue of an express creation, or by tacit recognition 
from the central goverDment. The latter has power, le- 
gally, to terminate their existence or alter their form. 
The governments of France, Groat Britain, and Italy 
are unitary. The governments of the United States and 
Germany, on the other hand, are federal. Here both 
the central and local authorities derive their power 
from an antecedent source, and neither is legally com- 
petent to destroy the other. A further distinction is 
found ID the differeuce between what is called parlia- 
mentary, responsible, or cabinet government, and the 1 
form known as non-responsible or non-parliamentary. ] 
In the former the executive is virtually appointed by, 
and holds office during the pleasure of, the legislative 
body. This is the case in England and in France. In 
the latter the executive is not appointed by the legis- 
lature, and cannot be dismissed by it. Of this char- 
acter is the government of the United States, of the 
separate states of the Union, Cuba, etc. ^^'^^ 

3. Practical Classification of Existing States. 
In attempting a somewhat elaborate practical classifi- 
cation of states, it seems advisable to make no attempt 
to include all the historic forms which have appeared 
in the evolution of the state (city states, feudal mon- 
archies, etc.}, but to oonBne ourselves to actually exist- 
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[ng types. It is better also to leave on one side those 
immunities of the modern world, such as China, whose 
imperfect organization hardly admits of their being 
^leit states in the strict sense. In dealing with his- 
,oric and imperfect forms of the state, no more accurate 
:Iassification than the original category of Aristotle 
:an be applied without degenerating into mere descri])- 
ion. It is well, therefore, to take the primary chissifi- 
ation as of general validity, and to supplement it with 
more exact category of modern states. In the light 
f what has been said, the division shown in the table 
n the following page may be suggested. 
The basis of division in this plan proceeds in the 
rst place from tlie fundamental distinction between 
upotio and democratic states. In the former the su- 
reme legal power is in the hands of one person ; in a 
amocratic state it is in the bands of the majority of 
le people, or their representatives. This seems the 
ost fundamental of all distinctions ; it corresponds to 
.16 oomplete contrast offered by the legal organization 
<)f such states as Russia, Turkey, and Persia on the one 
hand, and those of France, the United Kingdom, and the 
United States on the other. It seems unfortunate to 
□se the word desjmtic to indicate the former class, 
since in the legal sense every state may be said to be 
despotic. But the term monarchical, or even tyrannical, 
only leads to worse confusion, and ready-made termi- 
nology is seldom felicitous. As a second grouping we 
have the subdivision of democracies into limited mon- 
irchiea (governments in which the nominal headship 
yt a personal sovereign is preserved) and republics, in 
which the chief executive, both titular and real, is the 
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apxwintee of the people. For evident reasons there is 
no similar division of despotic monarchies. The further 
divisions between unitary and federal governments, 
and between responsible and non -responsible forms, 
have already been explained. There can evidently be 
no federal or responsible subdivisions under the des> 
potic group. 

4. The ConBtitntion ; 'Written and Unwiitten 
ConstitutionB. The form of any particular state is 
called its constitution. In America it is natural to think 
of the word " constitution " as indicating a written doc- 
ument. But in the wider sense of the term it refers 
to the fixed fundamental law of any state, whether 
expressed in a written constitution or otherwise. The 
following definition is offered by Professor Woolsey : ' 
"The collection of principles according to which the 
powers of the government, the rights of the governed, 
and the relations between the two are adjusted is called 
a constitution." Compare the definition of the distin-, 
guished English jurist, Mr. E. Dicey : " All rules 
which directly or indirectly affect the distribution or the 
exercise of the sovereign power in the state." Of these 
principles or rules, some may exist in written form in a 
constitutional document, but others may be of et^ually 
binding foree though resting for their sanction only on 
long-standingcustom. This is seen particularly in look- 
ing at the constitution of England. Some of the most 
important parts of it are matters, not of statutory en- 
actment, but of customary usage ; and this customary 
s to be regarded sometimes as having the aspect 
Llaw enforceable by the courts, sometimes merely 

' Polilital Sdenei, vol. i. 
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aa an understandiug or convention, whose observanoal 
19 only guaranteed by tlie force of tradition and of I 
public opinion. The cabinet system, for example, by 
which the ministers of the executive are selected with 
the approval of the majority of tbe House of Commons 
from among tlie members of the two houses of Parlia- 
ment representing a particular political party or group 
of parties, is the central feature in the practical oper- 
ation of the British government ; it is purely a matter J 
of convention, not of law. I 

Hungary is another country which offers an example 
of what is commonly called an unwritten constitution. 
The relations of Hungary to Austria, together with 
which it forms the dual monarchy of Austria- Hungary, 
are indeed based upon a fundamental statute (December, 
1867) passed in like terms by the parliaments of the 
two countries, and bearing some analogy to a written 
constitution. Bat there is no single constitutional docu- 
ment regulating, or professing to regulate, the internal 
government of the Kingdom of Hungary. As in the 
case of England, to whose constitutional evolution that 
of Hungary offers an interesting parallel, the consti- 
tution rests partly on immemorial custom, partly on a 
series of decrees and statutes,' partly on conventional 
usages. The parliament of Hungary and the county 
assemblies have existed for many centuries, and their 

1 Of die» the principal DTO : Golden Bull of Andnu n ( 1222} ; 
tbe PaDmcttlioo of Vieana (lOOC) ; Pragmatic Snactioa uf Cbarles UI'] 
(1723)1 Constitutional La»B of 1791, IHU, l&JS, and 1807. Froma 
original CDntrocf of Blood | no longer extant but dating from tbe & 
oonqnest of the oonntrj uid aecnring tbe right! of the noble*) till tb* ] 
praaent lima aboat fifty ooudtDtional BtaCuteamaj be Cnotnerated. f 
Dareata, F. R., La CoiutUiaiora Modems* (2d edition, 1801), toL L 
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existence U not baned on a fundamental written ]&yrM 
Of the decrees referred to. the Golden Bull of Andreas I]| 
(a, D. 1222) — restricting the power of the king in favor ' 
of the privileges of the barons, and calling for annual 
parliaments — Buggeats the Magna Carta of King John. 
It has been supplemented by numerous other laws, the 
most important provisions of which were definitely 
codified in statutes of 1848 and 1867. Any of the pro- 
visions of these can legally be abolished by ordinary 
statutes. It would seem then that the word constitution, 
if it is to include the oi^nization of such countries as 
England and Hungary, must be used in a wider accep- 
tation than its usual American signification. To the 
examples of Great Britain and Hungary there might 
of course be added the despotic states, such as Kussi»| 
and Turkey, whose government from the nature of thsl 
case is not based upon a written constitution. Theoret- 
ically one could conceive of a despotic monarchy resfe*] 
ing on a written constitution ; one might imagine t! 
social contract as enunciated by Hobbes, operating 
the form of a written constitution, under which all the 
subjects surrendered their power to a despotic king. 
But inasmuch as. in this instance, the power of the 
king would extend to the alteration or abrogation of 
the constitution itself, the latter would be entirely 
nugatory and the king's real tenure of power would 
rest in reality on the continuance of the custom of 
submission. 

S. Origiii of Written Constitutioiui. But among 
the organized states of the ci^^lized world the number 
of those which have no written constitution professing 
to regulate their internal structure is only a very 
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minority. Within the last century and a half most of 
the great states have adopted written constitutions. 
The American colonies, in converting themselves into 
states, led the way. Written constitutions were adopted 
in the year 1776 by New Hampshire, Virginia, South 
Carolina, New Jersey, Delaware, Pennsylvania, Mary- 
land, and North Carolina ; in the following year by 
Georgia and New York ; and by Massachusetts in 1780. 
Connecticut and Rhode Island converted their royal 
charters into constitutions by putting the name of the 
people in the place of that of the king. France, at 
the commencement of the Revolution, framed and 
adopted (^1791} a written constitution which, although 
soon set aside in favor of others equally ephemeral 
(1793, 1795, 1799), established a historic precedent. 
Each of the successive French governments of the 
nineteenth century has adopted a written constitution, 
— the Bourbon government of the Restoration prefer- 
ring, however, to avoid the word " constitution " and to 
substitute for it the term " charter," which seemed to 
have less flavor of popular sovereignty. The present 
government in France, — the third republic, — though 
it has no single document called a constitution, has, 
nevertheless, a code of " constitutional laws," with a 
special method of revision. In the Napoleonic era a 
number of written constitutions were issued under 
French influence to the tributary Italian states. Dur- 
ing the same time written constitutions were declared 
in Spain both by the Bonapartists, recognizing King 
Joseph (1808), and by the partisans of the Bourbon 
Ferdinand VTI (1812). Neither of these proved per- 
manent ; but Spain is at present under a written con- 
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stitatioo presented by the goTeniment to a convention, 
which ratified it in 1876. During the European rising 
against Napoleon (1813, 1814) written constitutions 
were promised by Prussia and by several of the states 
of Germany ; after the war they were actually granted 
by Bavaria (1818) and by Wiirttemberg (1819). The 
great revolution of 1848 precipitated a shower of writ- 
ten constitutions all over central Europe. Though 
nearly all of them were canceled in the ensuing mon- 
archial reaction, that of Sardinia (the " Fundamental 
Statute " of 1848) has remained in revised form as the 
constitution of the present kingdom of Italy. The king 
of Prussia issued in 1850 a constitution prepared by 
the crown and accepted by a legislative body of a reac- 
tionary character, which has since, in theory at least, 
served as the basis of the I'ruasian government. Aus- 
tria, in 1867 [defeated in the war with Prussia and 
Italy, and fearing a disintegration of her heteroge- 
Beous provinces), adopted a set of fundamental laws 
oloaely analogous to a written constitution. At the 
present time, then, with the exception of England, 
Hungary, and the absolute monarchies, the chief Euro- 
pean states have written constitutions. The same is 
true of the republics of Central and South America, 
all of which have written constitutions, serving at any 
rate as the nominal basis of their government. 

The precedent having been once succeBsfulJy set in 
America in the eighteenth century, its extension has 
been largely a matter of imitation and adaptation. It 
is interesting, however, to observe the manner in which 
the institution of written constitutions came about in 
the United States. In a certain sense the written con- 
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Btitutions of the American states may be looked upon 
aB evolved out of the charters granted by the Bove- 
reigns of Eugland to trading companies, and conferring 
upon them a corporate personality, and, in most in- 
stances, commercial privileges or monopolies. These 
charters themselves were closely analogous to the medi- 
seval charters of privileges given to towns, merchant 
guilds, or religious orders. Edward IV, in 1463, 
granted a charter to the merchant adventurers trading 
with Flanders. Queen Elizabeth conferred a charter 
(1579) upon the Eastland company trading in the 
Baltic, and granted another in 1599 to the East India 
Company. Under James I (1609) a charter was granted 
to the " Treasurer and Company of Adventurers and 
FlanterB of the oity of London for the first ' colony in 
Vii^nia." Most important of all is the charter issued 
by Charles I (1628) to the "Governor and Company 
of Massachusetts Bay." The Massachusetts charter 
not only incorporates a " trading company with power 
to implead or to be impleaded, etc.," but also makes 
provision for a frame of government consisting of a 
governor, deputy-governor, and eighteen assistants, 
and calls for the holding of a "greate and general 
courts " of the company four times a year. The emi- 
gration of the company as an entirety to America (a 
proceeding not contemplated by the government at the 
granting of the charter) converted their corporation 
into a political rather than a commercial body. Though 
this charter was canceled in 1684, it was replaced by 




Q leiond Vir^nia charMr. The lint wsa granted in 
Tlie woi'd " first " is used to dUtm|:iiish them from the PljmDath 
ComiMUiy. See B. Foure, Charters and CaruRIWiann, vol. ii. 
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iber one (1691) which conceded lees independenoe, 
indeed, to the colony, but constituted a more purely 
political instruineut. Similar charters with privileges 
of government were granted to various other American 
colonies during the period of settlemeut, though many 
of them were withdrawn later. At the time of the 
Revolution colonial charters existed in Massacbusetta, 
Connecticut, and Rhode Island. 

But although it is necessary to recognize the import- 
ant part played by trading charters in the evolution 
of written constitutions, there are other contributory 
factors which must not be left out of sight. The insti- 
tution of compacts or joint agreements for aelf-govem- 
ment among the people themselves played an important 
part. Of these compacts or "plantation covenants," 
the history of the settlement of New England' in the 
seventeenth century offers several examples. They 
were occasioned in part by the isolation in which the 
rolonists found themselves, being cut off from the direct 
U3tion of the sovereign government to which they ac- 
knowledged allegiance ; they were also inspired by the 
ideas on religious organization and government domi- 
aant among a large section of the colonists. The latter, 
i>eing "Independents" in matters of church govem- 
uioe, had already the custom of drawing up a '^ church 
x>venant," which, being accredited by the members of 
Jie congregation, became as it were the constitution 
)f their spiritual government. The most notable of the 
iolonial compacts is the MayfiowerCovenant, mentioned 
n a preceding chapter. A particular importance at- 
aches to documents framed in 1639. and named the 
"Fundamental Orders of Connecticut," which are prao- 



m 



128 THE NATURE OF THE STATE 

tically a political constitntion adopted by the towns of 
Windsor, Hartford, and Wethersfield, which thus com- 
bioed to form the government of Connecticut. On this 
was based the later royal charter of 1662, which, as has 
been seen already, was transferred into a state consti- 
tution. During the great rebellion of the seventeenth 
century in England, the supremacy of the Puritans pro- 
duced in 1647 the famous " Agreement of the People," 
intended to be a fundamental written law superior to the 
power of parliament, and to be ratified by all the nation. 
A little later (1653) the ri5gime of the Protectorate 
was consolidated in the " Instrument of Government," 
drawn up by a council of Cromwell's officers. This 
latter was a written constitution. But the restoration of 
the monarchy, theoretically on its old basis, broke up 
the thread of constitutional development and left it to 
be brought to a culmination by the American colonists 
of the next century. 

6. The Distinction between States with Writ- 
ten and those 'with Unwritten Constitutions an 
Zllnsory Basis of Division. From what has been said 
one might reasonably expect that the classification of 
governments ought to have included the distinction 
between those that have a written constitution and those 
that have an unwritten. But such a distinction, self- 
evident as it appears at first, is in reality illusory and 
nnsatisfactory. In the first place no constitution is 
wholly an unwritten one. Thus in the case of the United 
Kingdom certain parts of the constitution undoubtedly 
consist of written documents; the Magna Carta, the 
Bill of Eights (of 1689). the Act of Settlement (1701), 
and the statutes of 1832, 1867, 1884. and 1885, regu- 
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ithig tbe right to vote and the represeDtation nf the 
people, are evident examples, x^or does a so-called 
written conatitution of necessity, or even usually, contain 
the whole of the fundamental law of the country to 
vhich it applies. Any constitution is soon found to be- 
iome surrounded in its operation with a growth of pre- 
iedenta and customary usages wliicli presently obtain 
chat is practically a binding force, and which become 
n time a part of the constitution in the same sense. The 
Qost familiar example is seen in the case of the presi- 
ential ofBce in the United StAt>;a, a third tii rm Kpjnp 
j rbidden by precedent, though not repugnant to the ' 
Titten constitution itself. A good illustration of the 
ime thing is seen in the government of Italy : tbe 
Fundamental Statute" does not prescribe the neces- 
ty of a cabinet system. — of ministers dependent aa 
I England on the approval of a parliamentary major- 
jr, — but tbe precedent set by Victor Emmanuel I 
u been consistently followed, and now the system ' is 
oked upon as a part o£ the constitution of the king- 
mi of Italy. 

There are further reasons of still greater cogency for 
fnaing to group together the countries with paper 
nstitutions as forming a class. It is commonly con- 
lered that a written constitution stands as a barrier 
ainst the arbitrary action of the government, the 
pposition being that since the powers of tbe govern- 
;nt are limited and defined by the constitutional in- 
ument, any action of the government outside of its 

For tbe Rpecinl foaturei of cabmet g-aTemnient in Italy, see 
>well, A, L,. Gocernmtni and Partus in Cotitiatntal Ewopt, rol. i, 
p. 151-154. 
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legal province is void. Such is of course the case with" 
the Constitution of the United States. But it 
fusion of thought to suppose that this it 
consequence of the existence of a written constitution. 
The existence of such restrictions on the actions of tlie 
government does not follow from the mere fact of there 
being a written constitution, but depends on the ques- 
tion whether or not the provisions of the constitutioa 
are alterable by the ordinary legislative procedure of 
the government. In the United States this is of course 
not possible ; Congress has no power to widen its own 
jurisdiction. But one can imagine a written constitution, 
alterable by the ordinary method of legislative enact- 
ment. This is precisely the case with the constitution 
(the Fundamental Statute) of the kingdom of Italy; 
there is no part of it that cannot legally be altered by 
an act of the Italian parliament. In spite of the exist- 
ence in the one country of a written constitution, and 
its absence in the other, the fundamental law of Italy 
stands on the same footing as that of the United King- 
dom. It is the force of custom and public opinion, not 
any legal chech, that limits the power of the existing 
governmental body. It seems, therefore, that to class 
Italy and the United States together, and contrast the 
two of them with the United Kingdom, is to proceed 
from a purely artificial point of view. The division of 
gorernments into those that have and those that have 
not a paper constitution, is quite misleading. 

Even apart from the question of amendment or alter- 
ation of the constitution, a feature of essential import- 
ance is the validity or enforceability of the constitutional 
restrictions. In the case of the United States, a con- 
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etitational limitation it reuitered valid by the peculiar 
power eotnisted to the Aniencaa courts. An act of 
Congress wliich goes l>eyi>nd the constitutional powers 
of that body becomes inoperative by the decision of 
the judiciary, to which the executive a.nd legislative 
branches of the governnient defer. In tins arrange- 
nieDt, which will bo disousMed more fully in a later 
chapter, lies the true guarantee of the American Con- 
stitution, and it is this fact, and not the mere fact that 
the Constitution is a written one, which offers such 
a special safeguard to public liberty. But this is a 
feature quite peculiar to the American system. The 
courts of Europe have no such function, and the in- 
dividual has no such guarantee. The example of the 
Prussian constitution is a case in point. Between the 
years 1860 and 1865 a struggle was carried on between 
the king of Prussia (acting under the advice of Bis- 
marck and anxious to increase the expenditure on the 
army) ami the House of Ee presen tat ives elected under 
the constitution. The constitution nominally places 
the control of finance in the hands of the parliament, ' 
declaring that " taxes and dues for the treasury of the ' 
state can be levied only as they are set down in the 
budget or ordained by special laws " (art. 100, consti- 
tution of 1850). The king, finding it impossible even 
after recourse to a dissolution, to bend the House of 
Representatives to his will, passed his budget through 
the House of Peers, and collected the taxes without any 
sanction from the lower house. This was of course a 
gtOM violation of the constitutional provisions. Under 
rioan system any individual citizen thus taxed 
ppealed to the courts for protection. But ' 
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the Prussian system does not p>iriiiit of any such re- 
course, and although the House of Representatives made 
formal protest, it had no power to atop tlie illegal pro- 
ceedings of the executive. For the reasons thus oited — 
that 00 constitution ia wholly unwritten or wholly writ- 
ten, that even in a. written one the vita] part of the 
matter lies in the process of revision, and in the relation 
of the courts to the constitution — it is well not to attach 
too much importance to the formal distinction between 
paper constitutions and constitutions relying on oustom. 
7. Scope of the Constitution. In the next place 
there is to be considered the scope and extcnt'of what 
is properly to be called the constitution of a state. To 
harmonize with the definition given above, it should 
contain those principles according to which the powers 
of the government, the rights of the governed, and the 
relation between the two are adjusted. This is not the 
case with all written constitutions ; many of them con- 
tain regulations too minute and of too little import- 
ance to l>e classed as true fundamental law. This feature 
is particularly noticeable in the present constitutions 
of the states of the Union. Their provisions cover not 
only the fundamental regulations of the structure of 
the government, but a great many other things aa welL 
Thus the constitution recently adopted in Alabama 
(1901) contains specific provisions in reference to the 
procedure of the legislature, the enumeration of thirty- 
one different classes of private and special legislation 
prohibited to the legislature, and refers to a number of 
miscellaneous matters such as banking, railroad freight 
rates and passes, antl the Alabama Polytechnic Insti- 
tnte. This is typical of modem American constitutions, 
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which have tended constantly to become more and more 
lengthy and explicit. The New Hampshire constitution 
of 17T6 contains 600 words, the constitution of Mis- 
souri of 1875 ahout 26,000, and the present constitu- 
tion of Alabama about as many. The reason for this 
lies in the alteration of public opinion in reference to 
legislative bodies in general. A hundred years ago the 
legislature was the object of unlimited popular confi- 
dence and seemed to embody in itself the sovereign 
power of the people. The experience of a hundred 
years has shown the possibility of corruption in the 
legislature itself, and popular distrust has led to the 
attempt to safeguard the people from venality and cor- 
ruption on the part of their representatives. The re- 
sult is that in a certain sense many of the provisions 
of American constitutious are not of the nature of 
fundamental law. 

It thus becomes a little difficult to say with accuracy 
joBt what the words "constitutional law" should mean. 
If the phrase is taken in a purely literal sense to mean 
the law contained in a written constitution, we omit 
the accompanying customary usages and judicial inter* 
aretation, and include much that is in the constitution 
3nt is not fundamental. For example the article {_No. 
>I) of the constitution of Switzerland which declares 
hat the order of Jesuits is not allowed in Switzer- 
and is only constitntional law in the sense that it is in 
he constitution. In the case of a country with a cus- 
omary constitution, " constitutional law " means all 
uoh oustoms, common law, and statutes as are of a 
nndamental nature. This is of course a definition in a 
irele, yet the sense conveyed is fairly obvious. In the 



United Kingdom, for example, the acts of Parliament 
of 1832, 1867, 1884, and 1885, regulating the represen- 
tation of the people, are constitutional law : the factory 
act of 1901, though passed in the same way by tlie 
eame authority, is not. 

8. Amendment. Something must be said in con* 
elusion in regard to the alteration or amendment of a 
oonstitutioD. In such countries as England and Hun- 
gary, revision or alteration is effected by the ordinary 
legislative process. The same is true of certain coim- 
tries with written constitutions, such as Italy. Some 
written constitutions make no explicit provisions for 
revision, as that of Wiirttemberg (1819) and the 
French " charters " of 1814, 1815, and 1830. In these 
cases it ia to be presumed that the ordinary legislative 
process includes the revisionary power. But in the 
great mass of written constitutions a special method of 
revision is prescribed, in all cases necessitating a more 
deliberate and dif&cult process than the passage of an 
ordinary law. The German federal constitution (art. 
78) allows revision by ordinary legislative process, with 
the provision that fourteen votes in the upper house 
are sufficient to defeat the amendment ; inasmuch as 
Prussia Haa seventeen votes, the article precludes any 
revision without the consent of the king of Prussia, in 
other words, of the German emperor. Various devices 
are adopted in other constitutions, — the election of a 
special parliament on the issue of the revision (as in 
Spain), the reiteration of the demand for revision by 
successive legislatures (French constitution of 1791), 
etc. The systems at present in force in France and 
the United States present contracted extremes of t 



plicity and difGculty of revision. In France a revision 
can be adopted in a joint session of the Chamber of 
Deputies and the Senate, a provision originally framed 
in the hope of easily converting the republic into a 
monarchy. The natural objection to such a simple pro- 
cess of amendment is the absence of security against 
premature and ill-considered change. In the United 
States, on the other hand, the process is so difficult as 
to be almost impossible.* It Is true that the Constitu- 
tion has been amended Bfteen times, but an analysis 
of the circumstances under which the changes were 
adopted show that in a certain sense the Constitution 
has never been amended. Thus the ten amendments 
which constitute the "Bill of Rights,'' or the protec- 
tion of individual liberty against the action of the 
government, are really part of the Constitution itself. 
They were appended in accordance with an agreement 
tliat was reached at the time of the ratification of 
the Constitution Itself and designed to meet the objec- 
tions raised In Massachusetts and elsewhere against 
the possible sacrifice of individual liberty under tfae 
new national government.' The Eleventh and Twelfth 
amendments, in reference to bringing suit against a 
state and to the method of electing the President, are 
merely in rectification of oversights, and contain no 
real departure from the intention of the makers of the 

' See CoaititatloD of the TJnilcd States, art. v, slread; quoted in 
Chapter IV, p. 58. " It would seem," says Woodrow Wilson id his CoH- 
frational Govfrnmm!, " tliat no impulaa short of the impulse of Belt j 
ptaaeiration, do force lera than the force of reTolntion, cod Dowadayt I 
b* axp*cled to more th« cmnbrom machinery of fornukl uueudliiant ' 
MMIod in Aiticla 1." 

• Sm Jlike, Critical Frriod of American Historj. 
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Constitution. The Thirteenth, Fourteenth, and Fif- 
teenth ameodmeuts, prohibiting slavery and attempt- 
ing to give equal political status to whites and blacks, 
L only received the required ratification by three fourths 
I of the state legislatures as a consequence of the Civil 
I War and the " reconstruction " of the Southern govern- 
[ ments.' The system may therefore fairly be criticised 
a too cumbrous for practical use. 
But the most important of all present methods of 
constitutional revision is by a more direct action of the 
people than any of the plans mentioned above. The 
calling of a representative convention elected expressly 
for the purpoae of making a constitution may be looked 
upon as the typical American system; such a consti- 
tution is in nearly all cases submitted to ratification 
by popular vote. Constitutions promulgated directly 
by the conventions themselves (as for example in South 
Carolina, 1895, and in Delaware 1897), are nowa- 
days quite exceptional. It is especially interesting to 
compare with the process of amending the Constitution 
of the United States the methods of revision existing 
in the federal governments of Switzerland and the 
commonwealth of Australia. In Switzerland (consti- 
tution of 1874') a constitutional amendment passes 
through both houses of the legislature, a simple major- 
ity being sufficient, and is then submitted to the vote of 
the people ; it must be ratified by a majority not only 
of the votes but also of the different cantons that form 
the confederation. It is further provided that a de- 
mand for a revision of the constitution made by either 
branch of the legislature, or by the petition of fifty 

■ See Curtis, CDnirifufiartaf Hhiory of the United Slata, val. il. 
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tlioosand voters, must be followed by a popular vote on 
tbe desirability of undertaking a revision. The method 
of amendment adopted under the federal coDstitution 
of Australia is closely similar. Proposals for ameud- 
nieut are made in the legislature, and after passing both 
houses by an ordinary majority are submitted to the 
people. To be adopted they must obtain a majority of 
the votes cast as a total and be carried in a majority 
of the states. 
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CHAPTER I 
THE SEPARATION OF POWERS 

. Nature of EiecutiTB, Legislative, aad Judicial Power. — 2. Tha- 
orj uf the Separatiun of Powers; Montesquieo, — 3, iDflaence of 
this Theor; in AmHrica and Fibdob, — 4, Extent of iU ApplicMJon 
in ExutiDg OoTernmsata. — 5. ContineDtal Admiiiistrative Law. — 
6. Gaueral Criticiam of the Theory of the Separation of Powers. 

L Xfature of Executive, Legislative, and Jndl- 
lal Power. In the first part of the present volume we 
ave beeD concerned with the discussion of government 
I a whole, and with the relations of the entire niachi- 
Bry 6f the state to the iDdivi<]ual. The purpose of this 
id the following chapters is to analyze in detail the 
Tuoture of government. For this a starting-point is 
lund in the division of governmentaJ powers between 
gislative, executive, and judicial bodies. Every gov- 
nment that occupies more than a quite primitive or 
nited sphere finds itself called upon to perform du- 
3B of a varying nature. There is, for example, a very 
ident difference between the functions exercised by a 
ember of a legislature, those of a revenue officer, and 
oae of a judge, lu the first place the government 
\s duties to perform that are legislative and consist 
the making of laws ; a parliament, a city council, or 
Qonstitutional convention is a legislative body. This 
action, though of scant importance in primitive bo- 
)tf (in which the idea of deliberate lawmaking is 
rdly known), is of vast importance and a matter of 
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constant necessity under the complex conditions of 
modern life. In a certain sense, iuaamuch as the mak- 
ing of the law is logically antecedent to its execution 
and to decisions as to its meaning, the legislative func- 
tion is the chief of the powers of government. " The 
legislative power," says Judge Story in his "Commen- 
taries on the Constitution," " is the great and overrul- 
ing power in every free government." Looked at in a 
purely theoretical light, the executive function of the 
government (the carrying out of the law) appears in 
a quite mechanical and secondary aspect. In point of 
fact, however, the functions of the executive branch of 
the government are of great importance. No matter 
how explicitly laws are made, they must of necessity 
leave a wide discretionary power in the hands of those 
who enforce them ; in many matters — most notably in 
relations with foreign states — the executive branch of 
government must act without explicit iastructlons, and 
is no longer to be regarded as merely the agent of the 
legislative branch of the government. The organized 
physical force — armies, navies, police, etc. — - is at the 
command of the executive, — is, in a sense, a part of 
the executive. It is with the executive (in the shape 
of police, revenue officers, postmasters, etc.) that tlie 
individual citizen is chiefly in contact. Indeed in any 
modem government the executive, even apart from 
the army and navy, vastly outnumbers the two other 
branches. The executive civil service of the United 
States includes over 300,000 positions; there are less 
than 140 federal judges and only 476 members of 
Congress. The judicial organs of a government, whose 
function it is to pronounce as to the application of the 
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law to esist!iig cases, though like the executive theoret- 
ically inferior to tlie legislature, exercise in reality a 
function of the greatest consequence to the citizen, and, 
in the case of the United States, a function of a peeu- i 
liar constitutional importance. 

2. Theory of the Separation of Powers. At the 
beginnings of modern democratic government, and in 
particular in the political writings of the eighteenth 
ceutnry, it was a cardinal doctrine of political science 
that these three branches of government, the legislative, 
the executive, and judicial, should be kept separate from 
one another. A different body of persons was to ad- 
minister each of these three departments and neither 
body was to have a controlling power over either of the 
others. It was thought that in this way a peculiar 
guarantee, indeed the only adequate guarantee, might 
be given to public liberty. This is what ia known as the 
theory of the separation of powers. It is not meant 
that this theory was altogether new in the eighteenth 
century. We find traces of it as far back as Aristotle; 
and Polybius in the sixth book of his " History of 
Rome/' in which he treats of the Roiuan constitution, 
describes in detail and with approval the balanced 
powers intrusted to the senate, the consuls, and the 
tribunes. It was natural, however, that with the de- 
cline of monarchical absolutism and after the great ob- 
ject-lesson of the English revolution of 1688, construc- 
tive theories poiutiiig towards posHii)ilitics of popular 
sovereignty should reoeivn especial attention. At the 
hands of Montesquieu, author of the " Spirit of Laws " 
(1748), the theory met with a deSnite and emphatic 
presentation, destined to give it a lasting influence on 
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subsequent political institutions. "If the legislative 
and executive power," says Montesquieu, "are united 
in the same person or in the samo body of persons, 
there is no liberty, because of the danger that the same 
monarch or the same senate may make tyrannical laws 
&nd execute them tyrannically. Nor again is there any 
liberty if the judicial power is not separated from the 
legislative and the executive. If it were joined to the 
legislative power, the power of the life and liberty of 
the citizens would be arbitrary; for the judge would 
be the lawmaker. If it were joined to the executive 
power, the judge would have the force of an oppreft- 
8or." ' A similar judgment is expressed by the great 
English jurist, Blackstone, in his "Commentaries on 
the Laws of England " (1765). " In all tyrannical gov- 
ernments the supremo majesty, or the right both of 
making and enforcing laws, is vested in the same man 
or one and the same body of men ; and when these two 
powers are united together there is no public liberty." 
Both of these authors are led to the statement of the 
theory of distributed powers fi-om their analysis of the 
British constitution. At the time at which tliey wrote 
the cabinet system was only in tlie earlier stage of its 
development. The junction of both the virtual execu- 
tive and the legislative power in the liands of a cabinet 
or committee chosen out of the legislature was not the 
evident fact that it is to-day. A British ministry of 
Montesquieu's time was still not a unit: it allowed of 
divergence of opinion among its members ; nor did the 
latter all take office or leave it at the same time. Mon- . 
tesquieu, therefore, somewhat excusably overlooked 

' E^iril del Loia, bk. xi,cliap. yi. 



what bas since become the leading fact of tbe British 
coDstitutioi), and thought to see in it a balance of 
power efEected between the king and the two houses of 
Parliament, neither of whom was supreme over the 
other, and from each of whom the judiciary was to a 
larg^ extent independent. Blackstone, viewing the can> 
stitution only aa a lawyer, knows nothing of a cabinet. 
The ministry as known to the law even at the present 
day are the appointed servants of the crown. The fact 
of their political unity and membership of the legisli^ 
ture is only a matter of custom, not of law. 

3. Influence of this Theory in America and 
France. The doctrine of public liberty- effected by 
distribution of power became thus almost an article of 
faith with political writers of the eigUteentli century. 
The fact was of vital importance for the history of the 
United States. At the time of the establishment of 
the state governments the doctrine was put into prac- 
tice by the separation, not of course complete, but yet 
tar reaching, of the different branches of the govern- 
ment. The independent election of state governors and 
l^slatures, the absence of the power of disBolutton, 
were embodied in the state constitutions, and have re- 
mained as fundamental parts of the American system 
of government. That the adoption of this plan was 
conscious and deliberate is seen in the often quoted 
passage of the Massachusetts constitution of 1780 
(part i, art. in): "In the government of this com- 
monwealth, the legislative department shall never exer- 
cise the executive and judicial powers, or either of 
them : the executive shall never exercise the legislative 
and judicial powers, or either of them; the judicial 
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shall never exercise the legislative and executive |)owerB, 
or either of them ; to the end it may be a government 
of laws, and not of men.'' 

The same theory exercised the greatest influence over 
the convention of 1787, in which the federal constitu- 
tion was framed. Its members recognized, indeed, the 
need for a modification of the rigidity of the doctrine 
of separation, but in the main they accepted it and 
made it the basis of the Constitution of the United 
States. " The accumulation of all powers," says the 
" Federalist " (the set of essays written in defense of 
the Constitution by Hamilton, Madison, and Jay), 
"legislative, executive, and judicial, in the same hands, 
whether of a few or many, and whether hereditary, self- 
appointed, or elective, may be justly pronounced the 
very definition of tyranny." 

The fact that even the state constitutions of 1776 
and 1777 and the federal constitution of 1787 do not 
adopt an absolutely complete separation of powers of 
government, naturally suggests the question in how far 
such a separation would be possible, and what would 
be implied by a complete adoption of the principle. 
It would mean a constitution constructed on such a 
plan as the following: A legislature elected directly 
by the people, a set of executive officers either elected 
by the people (independently of the action of the legis- 
lature) or appointed by some person or body of per- 
sons elected by the people; judges similarly elected 
and independent as to their tenure of office and emolu- 
ment of both the legislature and the executive. Even 
then it might he questioned whether the liability of 
executive officers to be tried before the judiciary fi 
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breaches of ofiicial ihity or violation of their legal 
powers, would not be at variance with a logically com- 
plete separation; this, however, will be eoDsidered later 
in dealing with the administrative law of Continental 
Europe. But granting such a separate election and 
independent tenure of office on the part of the three 
dei>artmenta of government, there would still remain a 
sense in which the separation would not be complete, 
in which indeed it can never l>e complete without a 
redttctio ad absurd'um. The law enforced by the ex- 
ecutive and adjudicated on by the courts would still be 
the law made by the legislature. It is to be noted also 
that such law might conceivably be extremely tyran- 
nical and unjust. The executive and the judges would 
Btill have to apply it, and thus the separation of power 
in and of itself would offer no guarantee of individual 
liberty. 

The theory of separation obtained during the revo- 
Intionajy era in France an influence no less marked 
than in the United States. The constituent assembly 
of 1789 adopted it as a fundamental principle in their 
construction of a new government. The sixteenth 
article of the formal Declaration of Rights with which 
they prefaced their constitution, declares, " Every so- 
ciety in which the separation of powers is not deter- 
mined has no constitution." In accordance with this 
general principle, the constitution established a legis- 
lature not dissolvable by the king, forbade the ministers 
and other executive officers to hold seats in the legis- 
lature, gave to the king no right of initiative, and only 
a partial veto power, and instituted judges elected by 
the people. The later constitution of 1795 modified 
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the separation by instituting a plural executive, — the 
Directoiy, fleeted by the legislature itself. 

4. Extent of its Application in Ezisting Qov- 
emments. In the course of tlie nineteeoth century 
the theory of separated powers has lost a great deal 
of its former credit. Tlie conspicuous example of the 
British constitution invalidates it as a universal propo- 
sitioD. Here the development of the cabinet system 
since Montesquieu's time has thrown the virtual direc- 
tion of both legislative and executive power into the 
hands of the same body of men. Yet it would be ab- 
surd to say that public liberty in the United Kingdom 
has thereby been sacrificed. As the British constitution 
now stands, the group of eighteen or twenty persons 
who compose the cabinet have the conduct of the 
executive government. They also direct the course of 
legislation, since a majority of the predominant part 
of the legislature^ — ^the House of Commons — are pre- 
pared to support their measures. Should they lose that 
support they resign their of&ce. Thus the very con- 
trary of the idea of divided powers seems to be the 
case. The executive officers remain such only so long 
as they retain the legislative power. The legal theory 
of the constitution, on the other hand, still offers the 
spectacle of more or less opjwsing powers mutually 
balanced, — the king and his ministers (appointed, in 
the theory of the law, according to his pleasure, and 
being merely his servants) conducting the executive 
government, while the houses of Parliament make the 
laws. The analysis of the British government given 
by Walter Bagehot, the distinguished economist and 
essayist, in his "English Constitution" (1867), has 
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served to show how completely the development of 
cabiDet government has rcEdered the earlier view of 
tlie British constitution inapplicable to the present 
situation. In certain other respects the British consti- 
tution offers in actual fact some features of distributed 
powers, the most notable being that of the tenure of 
office of the judges, who are made virtually independ- 
ent by being appointed for life or good conduct. 

Xor is there a separation of powers observed in the 
present parliamentary governments of France and Italy, 
In France the president is elected by the legislature. 
His ministers are, in practice, though not in law, the 
representatives of a majority in the Chamber of Depu- 
ties. In the same way the king of Italy governs by 
means of a party ministry. In Germany, in the actual 
working of the federal constitution, the powers of gov- 
ernment are not distributed. The German emperor 
holds the executive power of the federation. In his 
capacity of king of Prussia he has also a very great 
share of legislative control. In the first place there are 
many measures ' — those introducing any change of 
existing regulations concerning the army, navy, cus- 
toms, and excise — which cannot be enacted without 
the consent of his appointed delegate iu the Bundes- 
rath or upper house of the legislature. Through the 
same channel he enjoys an initiative power for any 
kind of legislation, the control of seventeen out of fifty- 
eight votes in the Bundesratb, and a veto upon consti- 
tational amendments. 

Even under the Constitution of the United States, 

kjninciple of distributed powers is only adopted in 

' FedonJ CoDamotion, utiolei xxxt sad xxxtI 
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the federal govemment to a modified extent. The 
executive is not without a share iu lepslation, since 
the Preaitleut has a partial veto jjower on the acts 
passed bj the Congress, and something resembling a 
lower of initiative by means of presidential messages. 
Kor is the legislatnre without share in the executive 
government, as is seen in tlie ratification by the Senate 
of treaties and appointments. The judges are the ap- 
pointees of the executive, and the courts are empowered 
to pass on the constitutionality of the acts of the two 
other branches of the government. Even this qualified 
separation exieting under the law of the Constitution 
is still further moditied iu the actual operation of the 
government. Here the existence of the party system 
iportant factor. Though standing outside of the 
legal machinery of the government, it none the less 
acts as a bond of union between the legislature and tfae 
heads of the executive government. Whenever the 
executive and the majority in the houses of Congress 
are of the same political party (as has been continu- 
ously the case, for instance, between the years 1895 
and 1907), they are under the guidance of common 
councils, and are united in the pursuit of the same 
ends. It is possible, indeed, to look upon the singu- 
larly systematic and powerful growth of the party sys- 
tem in the United States as a sort of " natural " evolu- 
tion consequent upon the attempt to keep apart the 
powers of government ; an attempt, as it were, on the 
part of nature to rectify an error in organic structure, 
a process analogous to the healing of a fractnred limb.' 
la the state governments the separation of powers i 

> See F. Ooodnow, PolUia and Adtni 
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more nearly complete. The separate election by the 
people of the governor and other executive officers, 
the legislature, and the judges, is the prevalent C( 
stitutional arrangement. The ])artial veto power given 
to the governor in nearly all the states of the Union,' 
and the governor's right of sending mesaagea to the 
legislature, are a departure from the rigidity of the doc- 
trine. Iti all the states, too, the courts have cognizance 
of the official acts of the members of the government, 

5. Continental Administrative Law. In the coun- 
tries of continental Europe an application of the prin- 
ciple of separation is made quite contrary to American 
ideas of government. The officers of the government 
acting in their official capacity cannot be brought to 
account before the ordinary courts of law; nor can the 
courts question the validity of an act of the legislature. 
Such a system professes to rest ou the princijile of the 
separation of powers, by protecting the executive and 
judiciary from the control of the third branch of the 
government. The protection, however, is only afforded 
at the expense of the individual citizen, the practical 
effect of this fallacious form of separation being to 
strengthen very much the hands of the executive. The 
peculiar relation thus established between the execu- 
tive and judicial branches of the government will be 
treated more fully in a later chapter. 

6. Gl-eneral Criticism of the Theory of the Sep- 
aratioQ of Powers. It remains to consider, in con- 
clusion, to what extent the theory of the separation oE 
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povers is to be regarded as true. Stated id the form 
ot a universal principle, as by Montesquieu and Black- 
stone, ia the quotations above, it is undoubtedly false. 
It is not true that there cannot possibly be public lib- 
erty where executive and legislature are joined in the 
same hands. The example of Great Britain alone amply 
proves this. Nor is it true either that the separation of 
the powers of government of necessity guarantees the 
individual against possible tyranny, establishes in and 
of itself a government " of laws and not of men." A 
single government board or body of directors need not 
of necessity act tyrannically ; nor does it follow that an 
executive officer and a legislative council elected and 
acting separately will of necessity act in the public in- 
terest. But though no such universal formula can be 
laid dovra, it remains true that in the actual conduct of 
public affairs a certain degree of separation of powers 
makes towards efficient government. The divergent 
requisites in the composition of executive and legisla- 
tive bodies will be treated in the next chapters ; it is 
apparent, however, that absolute identity ot the two ia 
not to be recommended. The separation of the judiciary 
to the extent at least of independence in tenure of ofBce 
is admitted by all to be desirable. The question of the 
advisability of establishing an executive controllable by 
the legislature {as in the cabinet system of Great Brit- 
ain), or of following the system adopted in the state 
governments, is a disputed point. Its solution will de- 
pend upon the particular circumstances and the his- 
torical antecedents of each community. Americans are 
inclined to look with favor on the system of popular 
election of state officers. Such writers as A. Lawrence 
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pOweDi in liis ^Essays on Gbyemiiieiit " and John Fiska, 
^CSvil Gk>Teniment in Amerioa," have ably argned in 
fafense of the American plan. The English, on the 
iiier handsale inclined to view the union of powers in 
(be hands of the cabinet as the most admirable featore 

il Asir system of goTemment. 
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_ The Legislatnre ; General Requisites, ] 
cednre, etc. It has been said in the preceding chapl 
that there is a necessary diversity in tlie composition of 
tho different branches of the goTernment to meet the 
distinctive requirements of each. The executive is con- 
cerned with action more than deliberation ; promptneas 
and unity of purpose are the prime requisites. For the 
judiciary, the technical knowledge of the actual law to 
be applied, and a trained lo^cal faculty to be used in 
its application are above all necessary. Tlie legisla- 
ture, on the other hand, deniands an entirely different 
set of qualities. The legislature is, par excellence, a 
deliberative body, and for deliberation two beads are 
better than one, and two hundred are better than tWQ. 
A legislative body must consist of many persons, repror 
senting numerous interests, various points of view, and 
different sectious of the community. No precise size can 
be indicated as proper for a legislature; as numbers 
increase the gain in added wisdom is offset by the in- 
creased oumbrouaness. The French constituent aasem- 

' bly, called in 1789, consisted of nearly 1200 members. 

I This was the largest legislative body of modem tim 




nras found hoiMlesslj unwieldj. Of the popularly 
lad legislatures of the world, the House of B«pre- 
■tives at Washington contains 386 memhers, the 
Uh House of Commons 670, the French Cham- 
of Deputies 584, the Grerman Ileichstag 397, the 
Ijan Deputies number 508, and the Spanish Con- 
■ess has 431 members. The number of members in 
e state legislatures of the United States varies very 
uch. New Hampshire has 390, Massachusetts 242, 
id Virginia 100 in the lower house, while Delaware 
as only 34, and Rhode Island 72. 
It is hardly possible to accomplish the work of actual 
legislation among such large bodies of men, without 
the adoption of definite plans and systems of procedure. 
Any large gathering which acts at haphazard and with- 
out formal rules is liable to become a mere babel of 
tongues; its resolutions, to use Mr. Bagehot's phrase, 
get " wedged in the meeting." This was the case with 
the French Assembly of 1789, already referred to, which 
in its first enthusiasm was inclined to proceed "accord- 
ing to the promptings of the spirit," rather than to 
follow any formal plan. They rejected the suggestion 
that they should adopt the standing orders of the House 
of Commons. "They discuss nothing in their assem- 
bly," wrote Grouvemeur Morris, at that time in Paris, 
and an interested observer of their proceedings. "One 
large half of their time is sjient in hallooing and bawl- 
ing." Universal experience has therefore shown the 
need of what is called legislative procedure, a definite 
method of doing business which the legislature adopts 
as part of the necessary formality of the making of a 
law. Such rules have been adopted by all the chief 
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legislatures of the world. They are of course made hy 
the legislature itself, and can consequently be set aside 
if need be in niomeuts of stress. The objects aimed at 
are the orderly and ef&cient dispatch of business, the 
prevention on the one band of precipitate and ill-con- 
sidered action, and on the other, of fruitless prolixity 
of debate. The rules thus adopted tend to be ex- 
tremely intricate and confusing by reason of the vast 
amount of business that tries to force itself npon a 
modem legislature, Mr. Bryce in his " American Com- 
monwealth " tells us that an industrious member of the 
House of Representatives needs one whole session to 
learn the rules of procedure. 

A few general features of procedure adopted in most 
legislative bodies may be mentioned. The most impor- 
tant is the device of requiring a bill to be voted on, 
not once and for all, but at three separate " readings," 
or intervals of time. This is intended to prevent the 
legislature from acting on the spur of the moment, and 
committing itself to a measure under the influence, 
perhaps, of momentary emotion. In the British House 
of Commons, " the member who desires to introduce a 
measure gives notice ... of his intention to do so. 
When the motion comes on in its order, he moves for 
leave to introduce a bill. . . . An order of the House 
is made that the bill be prepared and brought in by the 
mover and other members named by him. The biU may 
then immediately be presented, which is done by the 
member appearing at the bar, whereupon the Speaker 
calls upon him by name, he calls out, ' A bill, sir,' and 
is desired by the Speaker to bring it up. He brings it 
to the table and delivers it to the clerk of the House, 
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wbom its title is read aloud. The questions that a 
.11 'be now read a first time,' and that it be printed 
:e put without aroeodment or debate; an order is 
ten made that it be read a second time on a day 
imed." On this day the bill is again brought up, and 
vote taken on the question that the *' bill be now 
lad a second time ; " having successfully passed this 
age it ia referred to what is called a committee of the 
hole House ; here it is discussed, voted on clause by 
ause, and probably amended. At the conclusion of 
lis stage a day is set for the final consideration of the 
11 ; the bill is presented in its revised form to the 
^ouse, and unless further amendents are now carried, 
.t is submitted to its third and final reading. Even 
after this the bill may have to be reconsidered if 
amended in the Upper House.' 

Another device of legislative procedure ia the dele- 
gation of the work of the legislature to a series of 
committees. The aim of this is to facilitate the dift- 
patch of business, and to enable the legislature, by 
dividing itself into sections, to multiply its powers of 
work. The system has been most completely developed 
in the House of Representatives. Here the so-called 
first and second readings are a purely ]>erfunctory 
matter, and mean the reading of the title by the clerk. 
After this the bill is referred to the appropriate stand- 
ing committee. These are nominated by the speaker, 
and are representative of both the great political par- 
ties. In the Fifty-Ninth Congress there are over thirty 
standing committees of the House of Representatives ; 

' Anion, Law and Cuilon o/ l£r ConslUvlion, fiM i, ch&p. Tii, Mct. 
U,I2. 
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the committees on Ways and Means, on Appropriations, 
on Banking and Curreucy, on Commerce, on Claims, 
Manufacturing, Pensions, etc., are among the most 
important. The great majority of bills never survive 
their reference to a committee ; the committee, though 
it has no formal power to negative a bill, destroys 
them either by making an adverse report or by iu- 
trodncing another bill as a substitute or by simple 
neglect. Such a system, accompanied as it is by strin- 
gent rules of debate, tends of course to remove the ac- 
tual conduct of business from the House itself, and to 
discourage independent action on the part of individual 
members. The French Cabinet of Deputies adopts the 
peculiar system of dividing its members by lot into 
eleven sections or panels; out of these a special com- 
mittee is elected (by the members of the panel) for 
each bill that is presented. Such a plan is plainly un- 
satisfactory, as it does not accord with the system of 
cabinet government supposed to operate in the French 
legislature. The hazard of the lot may lead to govern- 
ment bills being handed over to opposition committees. 
It is easier, however, to see the faults in legislative pro- 
cedure than to suggest adequate remedies. 

A further point of importance in the conduct of 
legislative business is the need of some method of for- 
cibly bringing the debate to a close. The procedure of 
most assemblies allows means whereby a vote may be 
taken on the question of terminating the discussion and 
Totingon the matter under consideration. To this general 
rule the Senate of the United States is an exception j 
it has been a part of the traditional dignity of that body 
not to interfere with the freedom of discussion by clos- 



ne debate.' la tfae House o£ Representatives, bow- 
fc the closure of the debate, the "previous question," 
Ipoh a motion is called, may be moved by any mem- 
jiAiid is carried if supported by a majority of those 
^nt. Until quite recently the British House of 
'Ommons had no such rule. It happened, however, that 
uring Mr. Gladstone's second administration (1880- 
5} the Irish members took advantage of this fact to 
lock all parliamentary business by talking against 
me. This has rendered tt necessary for the House 
tmewhat reluctantly to adopt a rule of closure (stand- 
ng order of 1882, revised 1887). Under the present 
regulations a motion can be made for terminating the 
debate; the speaker is allowed to use his discretion aa 
to whether or not he will submit the motion to a vote. 
A similar purpose is effected by what is called the 
" closure by compartments " or " the guillotine," which 
consists in a resolution of the House either altogether 
precluding discussion on certain clauses of a bill or lim- 
iting the time to be allotted to the bill or to parts of 
it This rather drastic form of procedure was applied 
in the case of the Home Rule Bill, which narrowly 
passed the Commons in 1893.' 

2. The Bicameral SyBtem ; Reasona for its 
Adoptioa. Of all the means that have been used 
to secure, in the work of legislation, a due amount of 
caution and reflection, the most important is the divi- 
sion of the legislature into two parts, creating thus 
what is called a two-cbambered or bicameral legislature. 
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It is not meant that the desire to avoid precipitate 
action is the sole reason for establisliing a legislature 
of this sort; it will presently be seen that it often 
serves other purposes as well, but such is none the less 
the main grouud on which the separation of the legisla- 
ture into two parts is to be defended. At the present 
time the bicameral system is of almost universal preva- 
lence. The United States, the United Kingdom, Fiancet 
Germany, and all the chief countries of Europe have 
bicameral legislatures. The kingdom of Greece alone 
Tests the legislative power in a single chamber (the 
Bule). Mexico and the South American states have 
copied the United States in establishing " congresses " 
composed of senates and houses of representatives, in 
some cases (as in Brazil) denominated chambers oi 
deputies. Even in the subdivisions of federal govern- 
ments the bicameral structure of the legislature is often 
found. All of the forty-five states of the Union have 
legislatures consisting of a senate and another house. 
In Canada two of the provinces (Quebec and Xova 
Scotia) have an upper and a lower house, and the 
" states " of the commonwealth of Australia, and the 
different kingdoms, duchies, etc., which make up the 
German federatiou have all double legislatures. Japan, 
in reconstructing its government in the light of Eu- 
ropean experience in 1889, deliberately set up a bi- 
cameral system. 

The objections, indeed, gainst a unicameral system 
are of overwhelming force. " Of all the forms of gov- 
ernment which are possible among mankind," writes 
the distinguished historian W. E. H. Lecky, *' I do not 
know of any which is likely to be worse than the g07< 
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pent of a single oniDipoteiit democratic chamber." ' 

iliecky undoubtedly states tlie case too atroaglj. 
fact remaing, however, that the unicameral legisla- 
has been tried aud found wanting. A single legis- 
ffre house, unchecked by the revising power of an- 
ther chamber associated with it, proves itself rash and 
Tesponsible; it is too much exposed to the influence 
F the moment; it is swayed by emotion, by pasaion, by 
le influence of oratory ; it is liable to a sudden access 
f extravagance or of retrenchment. But quite apart 
-om these more or less psychological arguments, there 
re other practical objections to a single legislature. 
llected (in most cases) all at the same time, its mem- 
erg represent the opinions of the community at a par- 
tcular moment and on particular issues. But the lapse 
of time and the appearance of new public questions 
may render a legislature such as this quite out of har- 
mony with public opinion long before its term has 
expired. A somewhat natural confusion of thought 
tended in the past to confound the existence of a single 
legislative chamber with the principle of popular sove- 
reignty, as if the rule of the people would not allow of 
the existence of a second house. Such a confusion arose 
from the historical fact that in its origin the British 
House of Lords was an aristocratic institution. As a 
OOQsequence of this, the democrats of the French Rev- 
olution adopted (1791) a legislature of a single house; 
the proposal to unite it with an upper chamber was 
rejected in the Constituent Assembly as savoring of 
aristocratic ideas. The same error was committed in 
1848 io the constitution of the second French republic. 
' Democrarg and Liberl<f. 
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The abortive GermaQ parliament of 1848 coosisted of 
a single house. Even in the United States tmtcaineral 
legislatures have been tried. Georgia and Pennsylvania 
in 1790, and Vermont in 1836, successively abandoned 
the system in favor of the now universal double legis- 
latures. The idea that the existence of a second branch 
of the legislature is not compatible with popular sove- 
reignty is indeed purely fallacious. The two LouseB 
may each of them draw their power from the people, 
although elected for diGFerent terms and by different 
districts. The division between the two Deed not in 
any way imply the existence of caste, or follow the line 
of the social strati&catiou of society. The senates of 
the United States and France are obvious illustrations. 
3. Compositioii of Upper Houses. Granted the 
need of the existence of an upper house, the next point 
to be considered is the manner of its composition. It 
may be here incidentally mentioned that the term 
" upper house," familiarly used to refer to a particular 
part of the legislature, is of course at the present day 
a misnomer. In the matter of constitutional power the 
so-called upper house is in nearly all cases the weaker 
of the two. The term is merely a historic one ; for lack 
of a better, it ia still convenient to retain its use. The 
composition of an upper house may be based on the 
principles of hereditary ofGce, of appointment, of eleo- 
tion, or on a combination of these. Let us consider 
these different methods in turn. The hereditary prin- 
ciple as applied to the political construction of the 
future need not be taken seriously. It is not probable 
that any civilized community, not already having a 
hereditary legislature, will deliberately bring one into 
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mg. It is ti'iie that the principle was used to Bome 
tent in the creation of the House of Lords in Japan 
889), but rather as a recognition of social and politi- 
l di£ferencea already existing than as a creation of 
w ones. " The idea of hereditary legislators," wrote 
iiomas Paine in his " Rights of Man " (1791), "is as 
nconsistent as that of hereditary judges, or hereditary 
'Hiies, and as absurd as an hereditary mathematician, 
)r an hereditary wise man, and as ridiculous as an 
lereditary [xiet-l aureate." It is one thing, however, to 
ibject to the hereditary principle in the construction of 
i new legislature^ and another to demand its abolition 
rhere it already exists. In many countries it has had 
ts origin in the historic evolution of the government, it 
orresponds to the social distinctions which exist as an 
indeniable fact in the structure of the community, and it 
perates on the whole fairly well. Such is undoubtedly 
he case with the British House of Lords. There ia at 
>resent no very intense opposition to the continued ex- 
itence of the house : true, the radicals and the socialists 
emand its abolition, and many liberals, such as Lord 
losebery and Mr. Gladstone, have threatened it with 
aform. But the opposition to it from the liberals has 
risen rather from the fact that the House of Lords is 
rerwhelmingly and hopelessly conservative than from 
■pugnance to the nature of its structure. 
The British House of Lords ia based, indeed, on the 
ereditary principle to a larger extent than any exist- 
ig legiEtlature, It contains in all about six hundred 
lembers (the number varying through deaths and new 
'eations of peerages). Of these only fgur are mem- 
5rs appointed for life, — t he four eminent jurist s who 
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are created lords of appeal, to supply the House with 
proper legal knowledge when sitting as a court, — 
twenty-six are archbishops and bishops of the Estab- 
lished Church, sixteen are elected by the Scotch peers 
from among their number, twenty-eight are elected by 
the Irish peers, and the rest are the members of the 
peerage of the United Kingdom. The creation of a 
peerage carries with it the hereditary right to a seat 
in the House of Lords, nor has the crown the power to 
make life appointments other than the four mentioned 
above. The Continental legislatures which make use 
of the hereditary principle apply it only in a partial 
degree to the composition of the upper house. Along 
with the princes of the blood and the hereditary mem- 
bers, there are included a large number of members 
appointed by the crown for life only. This is the case 
with Prussia, Austria, Hungary, and Spain. But of 
these it is only tu Hungary that the hereditary peers 
form a majority of the house. In Spain and Austria 
a representation is also given to the Roman Catholic 
Church; in Hungary the Greek, Protestant, and Ro- 
man Catholic churches are all represented in the upper 
house ; the clerical representation is in all cases very 
much in the minority. The Prussian House of Lords 
includes a number of elected members representing the 
laud-owners, together with representatives of the uni- 
versities, the mayors of towns of over fifty thousand 
people, etc. Spain has also a large number of elected 
"senators," representing the commercial aud provincial 
states, the universities, etc. It is to be observed that 
even in cases where the hereditary seats are deliber- 
ately granted to the nobles under a modern constitu- 
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Ion (as in Prussia, 1850, Spain, 1876), they really 
epreseut a continuation of the peculiar civil and po- 
itical privileges (rights of local government, feudal 
lues, immunity from taxes, etc.) formerly enjoyed by 
he nobles, or a compensation for the loss of the same. 
Xhe hereditary portion of the legislature is thus every- 
where to be regarded only as a survival of the past. 
There are no hereditary members in the upper houses 
of France, Switzerland, the Netherlands, Denmark, 
Belgium, Norway, Sweden, Italy, excepting only, in 
the latter case, the princes of the royal family. 

In many legislatures the seats in the upper house, 
or at any rate in a part of it, are neither held by a 
hereditary tenure nor filled by election. The members 
are appointed to their ofGce, the nominations being 
made almost invariably by the executive government. 
Such a system, though at first sight repugnant to the 
idea of popular government, has a great deal in its favor. 
Kxperience haa shown that the process of popular elec- 
tion does not always result in the selection of the ablest 
and most upright men of the country. Election Is apt 
to favor the candidates who possess iu a high degree 
the more popular arts, who have a readiness, or even 
a ready buffoonery in speech, who are not sensitive to 
political abuse, and who have a reputation (military, 
for example) calculated to appeal to the imagination 
of the crowd. It does not follow that these men, 
when elected, are the best suited for the legislative 
ofGce. There are in every community many men of 
very great talent, conspicuous perhaps in science or 
literature, who would never be elected at the polls, who 
would probably hesitate to offer themeelTes as candi- 
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dates, and who nevertheless are admirably &tted both 
by their intellect and their character for a seat in the 
legislature. The system of appointment renders it pos- 
sible, in theory at least, for men of tliia class to be 
selected. This is the principle that is aimed at in the 
nominations to the senate of Italy, where the condition 
obtains that the person nominated must either have 
filled a high office, or have acquired fame in literature, 
science, or some other pursuit tending to the benefit of 
the nation. Many of the Continental legislatures, as al- 
ready seen, admit of a partial construction of the upper 
house on this plan. The system of nomination is seen 
in its entirety in the senate of the kingdom of Italy 
and in the senate of the Dominion of Canada. In 
Italy all the senators, exclusive of the members of the 
royal family, are nominated for life by the king, and 
are selected out of the following classes, — bishops, 
high officials, members of the lower house after three 
terms of service, members of the Royal Academy of 
Science, those who pay six hundred dollars a year or 
more in taxes, and men who have benefited the nation 
in literature, art, etc. In Canada the senate is com- 
posed of members nominated for life by summons of 
the Governor General, the total number and the num- 
ber from each province being limited. Experience has 
unfortunately shown that nominat«d senates are bet- 
ter in theory than in fact. The difficulty encountered 
in practice is that, whatever may be the nominal con- 
stitutional power of such a senate, it is in reality un- 
able to act as a counterbalancing force to the bouse 
elected by the people. The senate of Italy is a feeble 
body, and can offer no real opposition to the Chamber 
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Deputies. In Canada also the parlmmentary life 
d parliamentary power are centred in the House of 
iBimons. 

It remains to consider the system of electioo as ap- 
ed to the composition of upper houses. This is the 
ithod nsed, either in direct or indirect form, in the 
aited States, hoth in the federal and state govem- 
jeBts, in Mexico, Cuba, and the other Latin American 
repuhlics, in France, Belgium, and the commonwealth 
of Australia. The difficulty eucountered here at the 
outset is the danger of making the upper house a mere 
reduplication of the lower, which would serve but little 
purpose, and might lead to a chronic constitutional 
ileadlock. Various means are taken to overcome this 
[lifficulty. In the first place, in a federal government, 
BSpeoially since the*exam])le aet by the United States 
in 1787, the problem may be said to solve itself: the 
Upper house may be made especially representative of 
the units of the federation, the lower house may repre- 
sent the people at large on a basis of population. Thus 
there are in the United States tw6 senators for each 
state, in Cuba four senators for each ; the senate of 
Brazil has three from each state, and the Australian 
senate is similarly composed. In the German federal 
government the constituent parts of the federation are 
represented in the Bundesrath, not exactly on a foot- 
ing of equality, nor yet in pro|>ortion to population ; 
even the smallest have one vote each, and Prussia, the 
largest, has only seventeen votes. In all these cases 
the representation in the lower house is according to 
population. This is an extremely useful device, as it 
renders a federation possible between units of differ- 
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ent sizes, the smaJler of which would be too jealous of 
the larger to enter a union on a basis of rcpresentar- 
tion purely proportionate to numbers, while the lai^r 
states would be unwilling to accept a federation 
terma of compk^te equality with the smaller ones. 

A further method of distingutsliiug the two houses 
is found in varying the systeni of election and adopt- 
ing a dire(.-t election for the lower house, and indirect 
for the upper. This is best seen in the case of France. 
The Chamber of Deputies is elected by direct universal 
suffrage from districts of (approximately) equal pop- 
ulation. The election of the senate is] indirect, and 
is made by an " electoral college," in each department 
of France, consisting of the deputies, councilors-gen- 
eral and district councilors (members of the councils 
for local government), and representatives from the 
municipal council of every commune : the latter class 
form a large majority of the total college. The orij 
nal intention was to make the senate especially repi 
sentatire of the organic life of the commune, or parish, 
while the deputies shonld represent the nation at lai^e. 
Indirect election is also used in the United States, 
where the United States senators are elected by the 
state legislatures.- In the state governments the sena- 
tors are elected by the people, the election district 
being, however, different from that used for electiou, 
to the Assembly. In addition to the difference in tl 
manner of elections, a differentiation can be ma<le by 
tlie use of different electoral districts for the two 
houses, as already indicated, by adopting terms of 
ofBce of different length, and by the system of partial 
renewal. For example, a United States senator 
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[ years, a member of the House of Kepresenta- 

IC only for two ; in France, while the deputies have a 

ir years' term, a senator sits for nine years. Simi- 

•ly in the United States, one third of the Senate is 

lewed every two years ; in France and in the Nether- 

ids, one third of the upper house is renewed every 

i^ee years. This method of partial renewal is of par- 

icular elficacy and importance. It lends a character 

of permaiiency and stability to the upper house, which 

offsets the tendency of the lower one to a too complete 

change of membership and of sentiment as the result 

of a general election. 

4. Distribution of Power between the Two 
Houses. So much for the question of the composition 
of the two bouses ; let us turn now to consider the rel- 
ative degree of power to be intrusted to them. The 
usual practice is that the two houses are, in almost all 
matters of legislation, equal and coordinate ; either 
hoDBe may originate a. bill, and no bill thus originated 
can become law without the consent of the other house. 
Either house, too, may propose amendments to a bill, 
which will only become valid by receiving the consent 
of the other. To this general rule there is one most 
notable exception. Li the case of bills referring to the 
raising and spending of money, the powers of the upper 
boose in most of the chief states of the world are more 
or less limited. For this diEFerent reasons are assigned, 
in part historical, in part rational. Historically we 
may consider this to have come about in imitation of 
the relation existing between the House of Lords and 
the Commons in England, where the power of the purse 
ever since the fourteenth century has been vested ex- 
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clusively in the commons.' But !t hardly seems correct 
to regard this almost universal restriction on the power 
of upper houses as merely an accidental adaptation. 
There seems excellent reason for it as well. In the case 
of most o£ the bills introduced in a legislature no great 
harm ensues if the proposals of one house are rejected 
by the other ; matters merely remain wliere they were 
before. But in the matter of money bills the case is 
different : if no bill is passed for the raising and spend- 
ing of money the public service will come to a full stop. 
It therefore seems wiser to make the wishes of one 
house more or less decisive in the matter ; and of the 
two, the house more directly and proportionately repre- 
senting the people appears to be the natural one to in- 
trust with this power. The disability thus laid on the 
upper house in matters of finance varies in different 
legislatures. It is most complete in the case of the 
British House of Lords. This body, by the custom 
of the constitution, haa do power to originate, amend, 
or reject a bill for the raising or spending of money. 
Other houses, as is the case with the House of Lords in 
Prussia, and the first chamber in the Netherlands, 
while forbidden to originate or amend money bills, are 
empowered to rejett them en hloc. France offers a 
doubtful case ; the senate is forbidden to originate 
measures of finance and has certainly power to reject 
them, but the question of its right to amend is a consti- 
tutional point not yet clearly settled.' The Senate of 
the United States represents a higher step in the aa- 
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cendmg series of powers. "AH bills for raising revenue," 
says the Constitution {art. i, § 7), "shall originate in 
the Housfe of Representatives, but the Senate may pi-o- 
pose or concur with amendments as on other bills." ]n 
reality this amending power is used by llie Senate with 
such latitude as to render the two houses in their legis- 
lative capacity what Mr. Bryce has called " really equal 
and co!3rdinate." In a few cases, in the federal legisla- 
ture of the Grernian Empire and in Switzerland, the two 
houses are legally on a footing of equality in regard 
to money bills. In Austria an ingenious expedient is 
addedforpreventingthe disagreement of the two houses 
from stopping the wheels of government. It is part of 
the fundamental law that if the two liouses, even after 
Gonsnltation, can reach no agreement in regard to a 
financial measure, then the lower sum of money voted 
(by either house) is considered as granted. 

In all matters other than money bills it is usual that 
the two houses are on a footing of equality as far as 
the law of the constitution is concerned. But in practice 
it generally happens that the lower house is decidedly 
the " predominant partner ; " in the case of a oonflict 
between the two. public opinion is generally in favor of 
the bouse which more immediately stands for the vote 
of the people, and circumscribes to a large extent the 
resistance that can be offered by the upper house to the 
more popular body. This is the explanation of the rel- 
atively feeble power of the senates of France, Italy, 
and Canada. The cases of the German Bundesrath 
and the American Senate, which enjoy a jrawer practi- 
eallj greater than that of the lower house, are quite 
tonal. The Senate of the United States owes its 
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extensive power partly to its federal character, by virtue 
of which it represents the states in their separate ca- 
pacity, partly to the length of the senatorial term, and 
in part also to its historical antecedents, and the tra- 
ditions of political weight and stability which it has 
acquired. The constitutional relations existing by the 
custom of the country between the Lords and CommoQa 
of the United Kingdom are quite unique. It is only 
to be expected that the House of Lords, no part of 
which is elected by the people either directly or in- 
directly, should be able to offer only a limited resistance 
to the Commons even in matters that are uot financial. 
The constitutional relation of the two houses is thua 
stated by Mr. Dicey in his " Law of the Constitution : " 
" If there is a difference of opinion between the House 
of Lords and the House of Commons, the House of 
Lords ought at some point (not definitely fixed) to give 
way ; and should the Peers not yield, and the House 
of Commons continue to enjoy the confidence of the 
country, it becomes the duty of the Crown, or of its 
responsible advisers, to create, or threaten to create, 
enough new Peers to override the opposition of the 
House of Lords, and thus restore harmony between the 
two branches of the legislature." By the " confidence 
of the country '* is meant the endorsation of the conduct 
of the Commons, or more correctly of the majority ia 
the Commons, by the people voting in a general election 
on the issue involved. This constitutional relation is 
sometimes briefly stated by saying that the Lords hare 
no right to oppose the Commons on the issue on which 
the Commons were elected. The precedent involved 
established by the passage of the Reform Bill of 1832. 
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le Lords insisted on opposing the meaHuie even 
Qugh a dissolution of Parliament resulted in the eleo- 
m of a new House of Commons overwhelmingly in 
pport of parliamentary reform. The written threat 
the king (William IV) to create peers in favor of 
a bill, forced the Lords to withdraw their opposition, 
accordance with this precedent the Lords have found 
emselves several times compelled to waive their legal 
;ht of resistance to the Commons. The bills for the 
peal of the corn laws (1846) and for the diaestablish- 
ent of the Irish Church (1869) are eases in point. 
That the precedent has not altogether shattered tha 
constitutional power of the Lords is seen in their rejec- 
tion of Mr. Gladstone's Home Rule Bill ( 1893). In spita 
of the fact that they were opposing a House of Com* 
mons elected directly on the question of home rule, the 
Lords threw out the bill ; it was argued in support of 
their action that though the electorate had spoken in 
favor of home rule, they had not indorsed this partic- 
ular bill, which had not yet been made public at the 
time of the election. A further argument was found in 
the fact that the bill hail been forced through the 
Commons by means of the closure, which had perhaps 
undidy abbreviated debate. 

Whatever arrangements may ezist. either legal or 
customary, there always remains in the background the 
danger of conflict or even of an actual deadlock between 
the two houses. In most legislatures, as for instance in 
the Congress of the United States and in the Parlia- 
ment of the United Kingdom, this danger is lessened 
by the system of conferences between representatives 
of each house. In the Congress, when the houses are 
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unable to agree over amendments, three iiiembera of 
the Senate are appointed to confer with three members 
of the House of Representatives, with a view to arraa- 
ging a compromise. Although Berious differences of 
opinion have often existed between the two houses of 
Congress, the possibility of an actual deadlock bringing 
the legislative machinery to a standstill is not one of 
the special dangers in the American system. Beyond 
the plan of' committees of conference there is no leg^ 
machinery for forcing an agreement between the two 
houses. The case is quite different with the newly 
made constitution of the commonwealth of Australia. 
Australian legislatures, especially the legislatures of 
Victoria, have experienced the very serious dangers 
that may be threatened by the obstinate disagreemeat 
of the upper and lower house.' As a result of the 
difficulties that have thus arisen, the new constitution 
of the commonwealth contains in consequence provi- 
sions that are intended to render impossible a complete I 
deadlock in the federal legislature. The Governor j 
General is empowered in the event of the House [ 
presenting and re-presenting a bill, and the Senate pets | 
sistently rejecting it, to dissolve both houses simult&- ] 
neously. If after a new election the same situation ] 
persists, the governor may convene a joint sitting, the | 
vote in which i 

5. Direct Legislation; the Initiative and the 
Referendum. As a conclusion to our discussion of 
the legislature and the legislative process, we may 

It of the experience of ViotorU id this conneotion, ■ 
and the political crisis of 1S77, tae Edward Jeoka, Gootrnaunt of Via- I 
loria, part iv, o 
3 CommoDvgalth Aot, S 57. 
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leflj advert to what is called direct legislation, or the 
making of laws by means of tiie action of the people 
tiiemselves. That the whole of the people, or at any 
rate of the voters, should participate in the process of 
legislation seems in a sense the embodiment of the idea 
of democratic self-government. Rousseau regarded it | 
as the only true expression of popular sovereignty. In 
some form or other it La5 been known since the earliest 
historical times. At Athens there existed the Ecdeaia, ^ 
an assembly of all the free citizens, erected by Solon 
in the sixth century B. C. into an organ of general po- I 
litical control. In it the citizens decided on questions 
of peace and war, and voted on matters laid before 
them by the Council of Four Hundred. The Romans 
also had their Comitia Tributa, or meeting of the peo- 
ple by tribes, which became in the latter days of the 
republic a lawmaking assembly. In the smaller can- 
tons of Switzerland the Landesgemeinde, or gathering 
of the people, has acted from time immemorial as a 
legislative body. Such organs of government were ren- 
dered possible in the city states of the classical world, 
and in the cantons of Switzerland, by reason of their 
restricted territorial extent. In the larger states of the 
world an actual gathering of the people is a physical 
imposBibillty. The sovereignty of the people has worked 
itself out by means of representative assemblies. But 
at the preseut day the growth of rapid communication 
by post and telegraph renders it possible to have re- 
course to some extent to the whole body of the citizens 
in the making of the law ; the people of a great state 
is true, he all gathered together in one jilace 
Sto capacity, but it is possible for them all 
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at one and the same time to give their vote upon any 
measure proposed. The gystem of direct legislation 
which ia thus rendered possible has been favored by 
the growing distrust of representative legislatures which 
is noticed in so many democratic countries at the pre- 
Bent day. There is an increasing tendency to rely on 
the general will of the whole people as expressed in 
a direct vote. "The people," says Professor Goldwia 
Smith, " cannot be lobbied, wheedled, or bulldozed ; 
the people is not iu fear of its reislection if it throws 
out something supported by the Irish, the Prohibition- 
ist, or the Methodist vote." As against this contention 
it may properly be advanced that the making of laws 
requires, like every other task of importance, a special 
training and experience, and that the interests of the 
people are really safer in the hands of carefully chosen 
legislatures than when submitted to the hazards of 
a popular vote. The fact that in every community a i 
lai^ proportion of the citizens are of necessity too 
much absorbed in their own affnii-s to be able to prop- < 
erly consider the public questions submitted to them, is 
also of considerable weight. Eightly or wrongly, how- 
eTer, legislation by the people is already used to a con- 
siderable extent. It assumes several forms. Of these 
the moat important is the roferendum, or submission to 
the popular vote of a proposed measure or constitu- 
tional change which becomes law if ratified by the re- 
quired majority. The initiative means the legal right 
of the people, acting by petition and in sufficient num- 
ber, to cause a legislative measure to be brought to a i 
popular vote. There is finally what may best be called 
the plebiscite, or vote of the people used merely as an 
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expression of opinion without binding force, and in- 
tended as a guide to the policy of the government. It 
is io Switzerland more than anywhere else that direct 
legislation is in use. Of the nineteen cantons and six 
half-cantons which form the federation, two cantons 
and four half-cantons still preserve the immemorial 
Lacdesgemeinde, or mass meeting, already referred to. 
In Uri, for example (of which the total population is 
19,700), the people meet once a year in a large meadow, 
where they vote taxes, pass laws, and elect their execu- 
tive ofBcers for the coming year. Even in the cantons 
which have representative legislatures the referendum 

— the submission of the laws to the vote of the people 

— is largely used. In about half of them it is " op- 
tional," employed, that is to say, only when called for 
by petition. In all the rest (except Freiburg) it is " ob- 
ligatory," and must be used for all legislative measures 
of importance. In all the cantons changes lu the eon- 
stitntion can only be made if ratified by the popular 
vote. The initiative, or right of the people to intro- 
dnce laws by petition, is of more modern creation, hav- 
ing been first introduced into the constitutions of the 
cantons in the middle of the nineteenth century. It is 
permissible at present in all but three of the cantons 
for ordinary measures of law, and in all but one for 
constitutional changes. In the federal government of 
Switzerland the referendum is compulsory for an 
amendment of the constitution. There is also an op- 
tional referendum, requiring the submission of ordinary 
laws to the people if called for by thir^ thousand citi- 
sens or eight cantons. The initiative in the shape of a 
pK^osal supported by fifty thousand voters also exists 
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in the federal government ; though nominally admissible 
only on constitutional amendments it can iii practice be 
applied to any measure by giving it the form of a change 
in the constitution. That this system thus established 
is of great practical importance in the government of 
Switzerland is seen from the fact that between April, 
1874, and October, 1896, no leas than thirty-eight pop- i 
ular votes were taken. Unfortunately it is impossible ] 
to draw any general conclusion as to the utility of 
direct legislation from the experience of Switzerland, 
as its critics, both in and out of that country, are much 
divided in opinion.' 

In the United States, direct legislation, though not ] 
always referred to by that name, exists to a consider- 1 
able extent. There is in the first place a historic form 
of it in the shape of the New England " town meet- 
ing," or assembly of the electors of the township. 
This is almost a counterpart of the Landesgemeinde of 
Switzerland. The voters come together in a mass meeU 
ing once a year (and on special occasions if called for 
by petition) and not only elect the " select men" or t 
ofHcers of the township, but also vote on the raising o£ J 
taxes, the spending of money, and on other local ques- 
tions. The towTi meeting is an instance of direct 
legislation of the purest type, inasmuch as it permits of 
discussion as well as voting in the mass meeting.' An- 
other form of direct legislation is seen in the ratifica- 
tion by the people of changes in the Constitution, a 
system now practically universal in the United States. 

1 TheDKHtconiptoteantborityontlie lubjeotia Deploigs, TIul Rrfir- 
aulum <n Swilia-Iand. 

' For detaili u to Che New EngUud town maetins paat tod ptiw rt 
ma* Piike, Cieil Ooi'tmrntnl in (Ac UttiltJ Slate; obsp. ii. 
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The constitutions of many of the states make a still 
further use of the principle. As has iilreatly been seen, 
the power of the state legislature is often restricted by 
a constitutional provision requiring certain kinds of 
statutes to be submitted to a popular vote. The con- 
Btitution of Pennsylvania (1873), for example, declares 
that"uo law changing the location of the capital of 
the State shall be valid until the same be submitted to 
the qualified electors of tlie commonwealth at a general 
election, and ratified and approved by them."' Simi- 
lar provisions in regard to altering the location of the 
capital are found in the constitution of many other 
states. In the same way a clause of the Iowa constitu- 
tion of 1846 (adopted later in the constitutions of New 
York, California, Illinois, and a number of western 
states) provides that laws for the contraction of debt 
(with certain exceptions) must be submitted to the 
people. In many states, too, the raising of taxes be- 
yond a stipulated limit can only be effected by means 
of a popular vote. Of other matters treated in this way 
the alienation of public property, the creation of banka, 
and the extension of the franchise to women may be 
cited. The popular votes by which female suffrage 
was rejected in South Dakota (1898), in Washington 
(1898), and in Oregon (1900) were of this nature. 
Direct legislation is also found in the form of a " muni- 
cipal referendum " in which the people of a county or 
town vote on the question of the location of the county 
seat, the contraction of a local debt, or the adoption of 
a city charter. The system is decidedly growing in 
■^ especially in the western part of the Union, and 
■ Comlitutiaa. art. iii, § 2B. 
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profits by the distrust with which the state legislatursB 
are often viewed by the people at large. The Populist 
party in its national convention at St. Louis, in 1896, 
expressed itself in favor of the use of both initiative 
and referendum ; the same demand was repeated in 
the platforms of both sections of the party in 1900, 
and at the Springfield convention of the party in 1904. 
Present indications seem to show that direct legislation 
is destined to play a considerable part in the American i 
system of government. 
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1. CoOCBatratioa of Aathoritj ths first KeqaUite of the EiecntiTS. - 

2. Uetlioda of Appoiatment ) neredit&ry EiwutiTOB. — 8. Electi** 
Eieoutiiea, ~>4. PreBidsnIiBl uid Parlianientar; Govgrnmeut. — 
Z. ^uUirdinaW Officiula of the Eiacatire; tba Civil Serv 

1. Concentration of Authority the First Reqni- 
Blte of the Executive. The term executive is used 
to designate those officers of the government whose 
business it is to " execute " or carry out the law of the 
land. In the narrower sense it often signifies merely 
the supreme head of the administration, aa the Presi- 
dent of the United States, or the same person to- 
gether with his chief subordinates. Thus when we 
speak of the " eiecutive " of the French Republic, we 
refer to the president, or perhaps to the president 
together with the prime minister and cabinet. But the 
word has also a wider signification, in which it means 
the entire staff of officials, high and low, who are con- 
cerned with the administration of public affairs. This 
doea not, of course, include persons acting in a legisla- 
tive or judicial capacity, but comprises all such public 
servants as postmasters, revenue officers, sheriffs, in- 
spectors, commissioners, etc. Occasionally even the 
army and the navy are included in this usage of the 
term. In the following chapter the word executive will 
be used in the narrower sense except where otherwise 
indicated. 
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The first striking point to be noticed in connection 
with the executive heada of modem governments is 
that, while members of the legislature are many, the 
chief officers of the executive are few. This, as has 
been seen, arises from the fact that the prime need in 
the executive or acting branch of a government is 
promptness of decision and singleness of purpose. That 
this is difficult to obtain among a number of persons 
acting with equal authority goes without saying. " One 
bad general," the Emperor Napoleon onoe said, "is 
better than two good ones." 

It is further to be noted that to a very great ex- 
tent executive authority — either over the whole con- 
dnct of government or over its subdivisions — tends 
to centre in a single person. Thus in the United 
States the supreme administration lies in the Presi- 
dent, whose chief subordinates are his own creations, 
and can be dismissed by him. In Great Britain the 
virtual control of affairs is in the hands of a cabinet 
of fifteen to twenty persons, one of whom is, to a 
large extent, dominant over the others. It is not ne- 
cessary that any single person should always impose 
his own ideas and his own will upon the conduct of 
publio administration. But it is essential that there 
should be some one person who can in the last resort 
exercise a decisive and final authority. It is one of the 
admirable points in the federal Constitution of the 
United States tliat, by virtue of his position of c 
raander-in-chief of the army and navy, the President 
may become in time of war almost a dictator. His 
power expands with the need of strengthening the 
executive, and he is able to cut the Gordian knot of 
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legislative perplexities by the incisive application of a 
single will.' 

It appears, then, that there is a strong presumption 
against what is called a "plural executive," or group 
of persons exercising the aupreme\cxecutive authority, 
no one of whom is superior in power to the others. 
Such a body is able to act only by joint decision. At 
first sight there appears a decided gain in this system 
in the direction of maturity of judgment and mutual 
control of the members against any possible tyranny 
on the part of any of tliem. But the necessary loss in 
promptness of resolution and the danger of actual con- 
flict of opinion in a moment of crisis, more than oSsets 
this gain. As a matter of fact a plural executive is 
scarcely able to act at all except by subdividing the 
work to be done and committing certain special func- 
tions to the care of each of its members. This was, for 
example, the plan pursued by the Committee of Public 
Safety, the joint executive of eleven members which 
governed France during the reign of terror, 1793-94.' 
History offers many examples of plural executives, suoh 
as the dual kings at Sparta and the consuls at Rome. 
But experience has been decidedly unfavorable to such 
a plan of government. To this general verdict a signal 
exception is found in the case of modem Switzerland. 
Here the supreme executive power is vested in a board 
of seven persons, the Bundesrath, or federal council, 
elected for a term of three years, by the two houses of 

I CoiudU in thui r«>pect J. W. Burgeu, Poiilkal Sdaice and Con- 
■ftTutienaJ Lavt, vol. U. ditision lii, chap, it. 

' For Ihe division of eieontiTB buineu uiuuig the roerabere of the 
Committee of Publio S«fetj, lee Uarae SteplieuR, The Frtnch Reieiit- 
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the legislature in joint Besslon, Although one of the 
council is Dominated each year to the titular dignity of 
president of the Swiss Coufederation, he is in no sense 
ahove the others in authority. The members act sever- 
ally as the beads of the seven governmental depart- 
ments, though this is for conveuienee only, and not 
prescribed by the constitution. In their corporate 
capacity they manage the general couduct of the ad- 
ministration. In practice the syBtem works admirably. 
The members of the council are constantly reelected, 
and enjoy what is practically a permanent tenure. But 
this rather anomalous situation is partly to be explained 
by the fact that the legislature itself decides upon the 
policy to be pursued in all matters of moment. 

2. Methods of Appointment ; Hereditary Hx- 
OCCtiveB. Ketuming, then, to the consideration of 
modern executives iu general, and having noted the 
prevailing principle of single control, we may next in- 
dicate the great differences that exist in the method of 
selecting the executive heads of governments, in their 
tenure of otBoe, and in the relations of the executive to 
the legislative body. Two separate lines of classifica- 
tion are here presented; first the distinction between 
hereditary and appointed executives, and secondly the 
distinction between those that are real and those that 
are nominal. A hereditary executive — a king, empe- 
ror, sovereign prince, etc. — enjoys a tenure which is 
not only lifelong, but which passes to his heirs. Such 
an institution has of course no place among the polit' 
ical ideas current in the independent states of the 
American continent. Looked at in a purely rational 
light, it is dif&cult to find much to be said in its favor. 
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A hereditary niler seems on the face of things as 
nbsnrd as the hereditary inatbematiciaD or hereditary 
poet-laureate referred to in the preceding chapter. But 
hereditary monarchy, as it exists in Kurope, is not to 
be disposed of in so simple a manner. In nearly all 
countries where it exists, it is a historical product, and 
has grown up as a part of the political evolution of the 
state. lu many cases, too, it is regarded by the people 
of the country, as most notably in Great Britain, not 
only with tolerance, but with the most sincere ap- 
proval. The desire for a republican form of govern- 
ment is about as little known in England as the desire 
for a monarchical system in the United States. But 
the real secret of the persistent survival of hereditary 
monarchy in so many of the civilized communities of the 
world lies in the fact that, in the cases where it meets 
with the greatest approval, the hereditaiy sovereign 
is a nominal and not a real executive.' In the United 
Kingdom, Italy, Hungary, Belgium, etc., the actual 
conduct of government is not in the hands of the king. 
The king is, to a great extent, though of course not 
literally, only the nominal head of the state ; public 
business is transacted in hia name, and professedly by 
his authority, but in reality the control of affairs is 
in the hands of the prime minister and cabinet, who 
represent the voice of the people. In this form the 
system can be supported by many arguments of great 
weight. It helps to lend to the government of the 
country those features of stability, permanence, and 



' A very intereatia^ diB<numon »f the aomewbat acoidenlal dcTelnp- 
ment of the pecnliar poaiciaD held by a " oonstitatiouiJ " auvcniit 
foniid in Siduej Low'i Govemaaet of Eagiand. 
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oontinuity which are among the most essential factors 
in political institutions. To international dealings it 
oontribntes, whether rightly or wrongly, a certain pres- 
tige that is not without its diplomatic value. It ia cer- 
tainly, also, to be admitted that the traditions which 
surround a monarchy of long continuance help to in- 
spire the actual chiefs of the government with a sense 
of responsibility and dignity most salutary in its effect. 

Id spite of all this it may perhaps be doubted 
whether the wonders of constitutional monarchy have 
not been somewhat overestimated by its Rnglish pane- 
gyrists. When all is said and done there always re- 
mains a contingent possibility that a future monarch 
may break rudely away from the self-effacement im- 
posed upon him by the system. The admirable man- 
ner in which Queen Victoria and Edward VII have 
filled the position of constitutional sovereign has made 
people forget that this self-effaoement is customary, 
and not part of the law of the land. The relations 
thus established, especially in the connection of the 
sovereign with foreign affairs, are extemely delicate, 
and demand for their proper maintenance a high de- 
gree of tact on the part of the monarch. The success- 
ful operation of system is by no means so independent 
of the competence or incompetence, the integrity or 
perversity of the reigning prince as the English writers 
are inclined to imply. Whether or not such contingent 
disadvantages overbalance the features of stability 
and continuity that result from the institution of mon- 
archy is of course a subject admitting a great diveruty 
of opinion. 

The hereditary monarchs of the present day are not 
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(U of the oonstitutional type. The king of Prussia 
vfho by virtue of his kingship is also German em- 
jeror) is an example to the contrary. Here the consti- 
utional maxim that the king "reigns but does not 
;overn " no longer hoKls trne. The king of Prussia 
lOt only reigns but governs also,' and his executive 
unction is both titular and actual. The kingship 
lasses to his descendants. To the American mind it 
eems very difficult to defend such an institution. The 
efense on grounds of dynastic rights to the kingship 
s a sort of property, or on quasi -theological grounds as 

thing specially instituted by the deity, hardly needs 
efutation. Any defense of such a monarchy on the 
rounds of its efficiency carries with it the assumption 
hat the future sovereign in line of descent will of ne- 
essity prove efficient. Nevertheless, German writers 
n public law are quite prepared to defend the exist- 
Qce of monarchy even where-not of the limited or 
onstitutional type. 

3. Elective EJzecntivea. In contrast to hereditary 
xecntives may be placed the wide class of those that 
lay best be termed elective. The terminology is here 
ardly satisfactory, for in addition to officials actually 
lected, such as the President of the United States, 
lere exists a class of bead executive officers who are 
ertainly not hereditary, and who are rather to be 
lought of as selected than elected. The word "nom- 
lated," or appointed, would indicate more precisely the 
lethod of their accession to office. Inasmuch, however, 



" With 01 tba king hinuelf gtnenu ; tha minwtsn < 
a irtdigirtn) what the king h>a aommuidBd, bol 
■m." SpMoh of Prinoe BUmank ia tha Oemiui Ri 
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as such chief esecutives are foniid not in indepeDdent 
states, but in the subordinate goveraments of an im- 
perial system, it would seem improper to make on their 
account a third general category of the executive in 
general. Such of&ciala aa the Governor General of 
Canada, the Viceroy of India, and the governors o£ 
British colonies, all of whom are nominated by the 
crown, are of this description. The lienten ant-govern ore 
of the Canadian provinces, who are appointed by the 
Governor General, belong to the same class. These ex- 
ecutive officers will also be divided into those that are 
actual and those that are only nominal. The Viceroy 
of India is of the first sort ; the Canadian Governor 
General is of the second, and the lieutenant-governors 
represent only the thinnest kind of nominal power. 
Such executives are of course merely the outcome of 
the peculiar circumstances of the British empire, in 
which it is necessary to reproduce by proxy in the 
colonies and dependencies the nominal character of the 
power of the British sovereign. 

Most independent states that are not under a hered- 
itary monarch have at their head an elected executive 
chief. Between these two an intermediate form might 
be distinguished, a king elected for life out of a " reign- 
ing family." This form is often found in history, as for 
example in England at the time of the Norman conquest. 
It belongs to an age when the king was in the full sense 
of the term the " war lord," and when military prowess 
was so important in a ruler that the reign of a minor 
or a weakling was repuguant to the general sentiment 
of the nation. But among the elected executives of _ 
modem civilized states such a form no longer appet 
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The actual elected executives present a considerable 
diversity. They are almost all alike in that the supreme 
power, nominal or virtual, is vested in a single person, 
though even here the Swiss executive has been seen to 
be au exception. But apart from this many divergen- 
cies appear. In the first place the manner of election 
is various. The President of the United States is elected 
by an iudirect election, which through the purely me- 
chanical nature of the electoral college has become 
practically direct. In France the president is elected 
by the two houses of the legislature sitting together as 
a "national assembly." The governors of the separate 
commonwealths of the United States are elected di- 
rectly by the people. Thesystem of election varies amoug 
the republics of Central America and Southern Amer- 
ica. Some of them, as Mexico, the Argentine Republic, 
and Chili, choose their presidents by indirect election. 
In others, as for example, in Peru, in Brazil, and in 
Bolivia, the election is made directly by the people. 
Theoretically considered, the process of indirect election 
appears attractive. While not inL-onsistent with the 
principle of popular sovereignty, it appears to put the 
actual choice of the executive head into the hands of 
a specially competent body. Practical experience, how- 
ever, is against the plan ; it is found either to convert 
itself into what is merely a needlessly cumbrous form 
of direct election, or else to lend itself to the intrigue 
and sinister infinence of an inside ring. 

Another difficult problem presents itself in the mat- 
ter of the duration of the executive term of office and 
in the question of reel igi bill ty. In all democratic re- 
publican countries there is an instinctive repugnance 
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to long continuance in ofBce, and a fear that an ofBce 
thus held may transform itself into what is practically 
a monarchical tenure. In accordance with this idea the 
presidents of the different American republics hold 
office for terms varying from four to six years. For the 
same reason the outgoing president is in most of these 
cases not eligible for the succeeding term. Mexico, in 
which the president is not only reellgible after his four 
years in office, but has in fact been continuously in 
office from 1884 until 1906, is here an exception. In 
the United States the law of the Constitution does not 
prohibit reelection. But public opinion has confirmed 
the precedent first set by Washington, and forbids the 
election of the President for a third term!' '\Fhat such a 
rule was a salutary precaution at the inception of the 
republic was doubtless true. At the close of the eight- 
eenth century, a republic covering any considerable 
territorial extent was regarded as an experimental de- 
parture in political institutions.' It was consequently 
well worth while to make special sacrifices to avert the 
possibility of the subversion of republican institutions 
by the too great dominance of a single person. The 
example of Napoleon Bom^iarte, who found means to 
convert his consulship btr ten years into a consulship 
for life, and then into an limperial rule, illustrates the j 
danger which Washington and his immediate successors 
were anxious to avoid. But it may well be doubted i 
whether at the present time, and in a country in which j i 

1 Montasquieii {Esprit dfi Loli, 1748, bk. viii, chap. i*i) uyi : 
"D e»t dolanatured'nnerfpnbliqne qo'ellen'HitqQ'un petit lemhttpe: 
■aDSCsUellene peotgnSre sulwUtop." The refleetions whioli (oUow on 
tha political duigers of B large repablic ore especially iDtereatin^. Sm 
alio KaiuuBo's Sxiai CotttraeS. 



rcpuUican institutionB have been consolidated by a 
hundred years of political growth, such a ctistomary 
regulation has not become an anachronism. It deprives I 
the country of the services of its greatest political leader I 
at the very time when his matured experience has es-I 
peeially fitted him for his post. Certainly in England | 
such a compulsory retirement of men like Gladstone, 
Beaconsfield, and Salisbury at the very zenith of their 
political career would be considered a national loss. In 
France the president is elected for seven years and is 
reeligible ; but it must be remembered that in this in- 
stance the president is not the governing executive but 
only the nominal head of the state. The French repub- 
lic ia a parliamentary republic, and the executive power 
is in reality held by the prime minister and his cab- 
inet. 

4. Presidential and ForliamentEtry Govem- 
ment. From what has been said it will be seen that 
the divisions of executive into hereditary and elective, 
nominal and actual, lie crosswise of each other. A 
hereditary sovereign may be nominal, as in the case of 
the British king, or he may be an actual rnler, as is the 
king of Prussia. Similarl^an elected executive such as 
the President of the United States is actual, while the 
president of the French *Bepublie is only nominal. 
Tlie distinction between nominal and virtual executives 
leads to the consideration of tbe most fundamental of 
all questions in regard to the executive, namely, its 
connection with the legislature. This has already been 
referred to in discussing the separation of powers, but 
some further treatment is here necessary. Tlie govern- 
ments of modem states are divided between two rival 
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systems of operation. Of these the one is commonly 
termed "parliamentary," " reeponsible," or "cabinet" 
government ; the other, for which no satisfactory 
designation can be found, has been variously styled 
" non-responsible," " presidential," or " congressional " 
government. In a parliamentary government the tenure 
of ofBce of the virtual executive is dependent on the 
will of the legislature: in a presidential government 
the tenure of office of the executive is independent 
of the will of the legislature. Parliamentary govern- 
ment is always found in connection with the presence 
of a nominal executive. But it is to be remembered 
that this nominal executive need not be a hereditary 
titular sovereign. In France the government is parlia- 
mentary, but the nominal head of the state is an elected 
officer. Similarly the presidential system is always 
found in connection with a real or virtual executive ; 
but this real executive need not be an elected presi- 
dent, as the instance of Prussia clearly shows. It thus 
seems that the word presidential is somewhat a mis- 
nomer, since a presidential government may not have 
a president, and a country which has a president need 
not have a presidential government. Unfortunately, 
however, no more adequate terminology can be found; 
" Don -responsible " carries with it an entirely false con- 
notation, and " congressional " has already another 
signification in allusion to the Congress of the United 
States. 

The principle of parliamentary governnient is beet 
understood by studying the evolution and operation of 
the British cabinet. The king of England was never- 
without a group of councilors and chief officers to aid 
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iim m the conduct of the goTemtneat. These advisers, 

uiowu ID Norman times as the King's Ordinary or 

Permanent Council, and from the time of Henry VI 

18 the Privy Council, were men of the king's own 

ihoice. They were the king's "ministers" iu the lit- 

iral sense of the term. Nor were they, for centuries 

Ater the consolidation of consultative assemhiiea into a 

lational Parliament (1295), controlled by the legisla- 

ure, except by the heroic remedy of impeachment. 

They were rather the natural antagonists of the Parlia- 

lent than its chosen representatives. This is particu- 

irly seen during the tyranny of the Stuarts, where 

<ir Thomas Wentworth's desertion of the popular 

auae elevated him to the position of a minister of the 

rown. Moreover, the group of ministers who formed 

le king's council constantly showed a tendency to 

aduly increase in numbers. This led to the concen- 

fition of power in the hands of an inner circle, to 

horn the name " cabinet " came to be applied. The 

i'erthrow of the Stuarts and the recognition of the 

-inciple of the supremacy of Parliament by the Bill 

Rights (and later by the Act of Settlement) ren- 

ired the previous relation of ministers and Parliament 

> longer possible. As a means of conducting the 

«cntive government with the support of the members 

I^liament, William HI, acting on the advice of the 

u\ of Sunderland, deliberately chose his ministers 

}m the ranks of the party dominant in the Commons, 

liS) if ever one may speak with propriety of a politi- 

1 invention, was the invention of the cabinet syft- 

n of government. Yet the system thus instituted 

uained for nearly a century in a rudimentary and 
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imperfect atate. Tbe ministers did not at first feel 
called upon to resign on the loss of parliamentary 
Bupport. They prefered to wait, as did William's min- 
istry in 1098, for the adverse majority to " blow over." 
Nor did the ministry throughont the first half of the 
eighteenth century resign or enter ofGee as a body. 
Lord Itockingham's cabinet of 1765 may be looked 
upon as the first set of ministers coming into office aa 
a body. Even till the end of the century the ministers, 
though they might belong to the same party, were not 
of necessity united in policy or harmonious in their 
political relations with one another. Pitt's insistence 
on the resignation of his refractory chancellor Lord 
Thurlow (1792) marks the recognition of this stage 
of cabinet evolution ; tbe refusal of the ministera of 
George XV to give him individual advice in reference 
to a matter of foreign policy indicates its final adoption.' 
Taking the cabinet as it now exists, it may be said 
to operate on the following plan : It consists of a group 
of from fifteen to twenty men, who, though not legally 
a corporate unit, have in practice a united policy and 
a united responsibility. Each of them is a member of 
the legislature, either of tbe Lords or of the Commons. 
They are nominated by tbe crown, acting on the ad- 
vice of one of their number whom the king has 
first selected to be the prime minister. They belong to 
the political party or coalition of parties which com- 
mands the support of the House of Commons. Should 
they lose that support they resign collectively. In the 

I Tbe deTelopment of cabinet i^TerDment in Great BriUio is traced 
)D Heam, Goivrnitifnl of England, See oUo C. RmsoTne, iiitt of Con- 
itittUianat OotiemBient. 
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United Kingdom the whole of this arrangement is cus- 
tomary, and not legal. But such need not be the case. 
In France, for example, it ia part of the law of the 
constitution ' that " the ministers are collectively re- 
sponsible to the chambers for the general polity of the 
government." This is held to mean that they must 
resign if no longer supported by the Chamber of 
Deputies.' 

To this relation thus existing between the French or 
British executive and legislature, the presidential sys- 
tem as seen in the United States or Germany stands 
in complete contrast. In the United States, for in- 
stance, the President, who is the actual executive, is 
elected independently of the legislature, for a term of 
years prescribed by th« Constitution. Except by the 
process of impeachment, the legislature cannot shorten 
his term in office. Nor can the legislature dictate to 
the President the political or administrative policy to 
be followed, nor control it in any direct legal way, 
excepting in so far as the Senate has a veto upon the 
making of appointments and treaties. Moreover, the 
members of the President's " cabinet," as the group of 
executive officers who are at the head of tlie different 
departments is commonly called, are appointed by the 
President himself. There is no obligation upon him to 
consult the wishes of the legislature in selecting them. 
Nor can the legislature, except in the last resort, by 
impeachment, force the dismissal of members of the 
cabinet. The President, on the other hand, can appoint 

1 Lot ContlilMlioneile, Feb. 25, 1675, Hrt. 6. 

* The exMnt of the porer of ^e Fronch Senate to fortx a tnioiiCrj 
oqI of olGee u B doubtful conMitntioiud point. Dapriet. Ltj Miniilret 
data la Frindpatix Pogt iTEurcpt, vol. ii. 




196 THE STRUCTURE OF THE GOVERNMENT 
and dismiss them at will. Similarlj in Germany, tbe 
emperor has an actual executive power. His official 
acta, indeed, require the countersignature of his chan- 
cellor, but the latter is an ofKcer of his own creation, 
holding ofRce during the emperor's pleasure.' There 
is no power on the part of the legislature, by an ad- 
verse vote or otherwise, to force the resignation of the 
chancellor. The same relation is found in the govern- 
ment of the kingdom of Prussia. 

The above illustrations show what different purposes 
parliamentary and presideutial government may be 
made to serve. In Prussia presidential government 
permits of the existence of a national legislature, the 
lower house of which is democratic, without putting an 
end to the dominant power of the crown. In Great 
Britain parliamentary government has afforded a means 
of compromise whereby the monarch retains his nomi- 
nal position as the controlling authority, while id 
reality the centre of power lias been shifted to the 
elected representatives of the people. In France and 
the United States, on the other hand, the parliamentary 
and the presidential systems have been each deliberately 
adopted as the best means of putting into practice the 
doctrine of popular sovereignty. 

It is impossible here to institute a detailed criticism 
of the merits of the two systems. In England the par- 
liamentary system plays a specially useful part in en- 
abling the government to be converted into a democracy 
without breaking with the historical position of the 

* The iramediato Rsiistants of the imperial cbanoellar at &o bead 
of the diffeteut deptuiments are not bis coUeaguea, but hii subordi- 
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crown. The same purpose has been effected by imitation 
in Italy, Spain, and other countries. The king of Sar- 
dinia was accepted as ruler by the other states which 
were joined into a united Italy (1859-70) by virtue of 
the fact that the governing power would lie witli tLo 
representatives of the nation at large. If the graduiih 
abolition of monarchy is to be part of the political evo- 
lution of the future, it will prove to have been effected, I 
by means of the p arliamenta ry system. In spite of all ) 
that has been said in its favor, the system is not without ' 
its drawbacks. It works evenly and well where two ; 
great political parties exist, which alternately hold the j 
power of government and of which each is gradually | 
forced to give place to the other. But where not onel 
but many parties exist (as in France and Italy at the' 
present day), loose in cohesion, and constantly forming 
and reforming into new coalitions, it introduces a dan- 
gerous element of instability into national government, 
and leads to the sacrifice of principle for the sake of 
power. On the other hand the presidential system has 
very decided disadvantages. The office of chief execu- 
tive becomes of so great importance that the recurrent 
election of the president occasions period»of great ex- 
citement and upheaval, always unfavorable to industrial 
activity and in turbulent countries fraught with possi- 
bilities of revolution. Moreover, apart from the artificial 
junction effected by party ties, the sjst«m may place the 
executive and the legislature in dangerous antagonism. 
5. Subordinate Officials of the Execative ; the 
Civil Service. It has been said at the opening of 
the chapter that the term executive signifies sometimes 
the single head of the state, sometimes the bead of 
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tbe state together with his chief associates or subordi- 
nates, and at times the entire force of executive ofSccrs, 
high and low. The subdivisions of the executive gov- 
ernment and the relations of its parts among them- 
selves must consequently be separately considered. A 
distinction may liere be at once made between execotive 
bodies that are of the nature of a hierarchy, radiating 
from a common source, and those that may be spoken 
of as coordinate. In a purely hierarchical execntive 
tbe whole staff of executive officers are appointed either 
directly or indirectly by the chief executive. Of this 
type is the government of the United Kingdom, in 
which appointments flow from the crown, and the 
federal government of the United States, whose officers 
are appointed either directly by the President or indi- 
rectly by a person or persons nominated by the Presi- 
dent. The same is true in general of the executive 
officers of most independent states. On the other band 
the commonwealths of the American Union have co- 
ordinate executives. Here the appointing power of the 
chief officer of the government (tbe state governor) is 
very limited; the majority of executive officers are 
elected to their positions by the people. This is true 
even of tbe chief officials associated with the gov- 
ernor, — the lieutenant-governor, the secretary of state, 
the treasurer, the attorney-general, superintendent of 
education, auditor, comptroller, etc. But a body of this 
sort is still properly to be regarded as a unit and not 
as a plural execntive, since tbe whole staff of officials 
is under the supervision and to some extent under the 
control (sometimes by power of dismissal) of tbe execu- 
tive head of the government. Moreover, the depart- 
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mental heads each exercise a siogle and not a collectiye 
authority. The contrast between a. coordinate executive 
and a hierarchical ia extreme. The former works well 
enough in the subordinate governmentB of a federal 
Byst«m ; in these, especially where there is an elaborate 
written constitution, executive duties are precise and 
there ia but little latitude for general policy. But in a 
national government the caae is different ; here there 
is need for a central power of great authority, exercis- 
ing a large amount of administrative discretion and 
able to rely on the vigorous cooperation of harmonious 
Bobordinates. The unity of purpose required to meet a 
sudden and serious national emergency could hardly 
he found in a cabinet of executive officers elected singly 
and separately by the people. 

In all governments, even though there may exist one 
person of supreme executive power, it is necessary to 
divide up the practical conduct of the administration 
into a number of departments. The division adopted 
in four of the leading governments of the world is 
shown in illustrative form in the table at the end of 
the present chapter. It will be seen that certain great 
departments of business ~ the management of foreign 
affairs, of the army, of the navy, and of the finances — 
are common to all. The American Secretary of State 
corresponds roughly to what is elsewhere called the 
Secretary or Minister of Foreign Affairs. The names 
of most of the remaining cabinet officers indicate ap- 
proximately the functions to be performed. In addi- 
tion to the usual officers, each country finds it necessary 
to establish certain special departments to correspond 
to its peculiar needs. The office of the British Colonial 
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Secretary and that of the Secretary for India are ex- 
amples of this. In " parliamentary " governments, too, 
it 13 found useful to include in the Ciibinet group 
several officers who have either no departmcDtal duties 
or duties of only a nominal character, and are thus 
free to aid in the general political control. In Great 
Britain this is effected by means of sinecure ofBces 
almost free from actual administrative duties, such 
as the positions of the First Lord of the Treasury 
(generally held by the Premier), the Lord Privy Seal, 
the Chancellor of the Duchy of Lancaster, etc. In 
Italy, Canada, and other places, the practice is adopted 
of admitting to the cabinet ministers "without port- 
folio." 

Below these beads of departments comes the general 
body of executive ofhcers that form what is called the 
civil service. The relation of the members of the civil 
service to the heads of the government, their appoint- 
ment, dismissal, and tenure of ofRce, is one of the dif- 
Boult problems of present politics. It will be well, 
therefore, briefly to indicate the esiating status and 
regulation of the civil service in Great Britain and the 
United States. The case of Great Britain may best be 
discussed first. 

The British civil service comprises a staff of about 
80,000 ofBuiala. This includes the officers of the royal 
household, a large number of officials connected with 
the foreign, home, and colonial offices, the admiralty, 
the treasury, etc., officials serving under the local gov- 
ernment board, the patent office, the emigration office^ 
the diplomatic and consular corps, collectors of customs 
and excise, postmasters, etc. The fundamental prin- 
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ciple in the conduct of the aervtce thus constitnted is 
permanence in office, and the dissociation of tenure of 
ofBce from the changes of government caused by the 
cabinet system. The only officers of a political com- 
plexion are the beads of the departments, together with 
certain chief secretaries and assistants who are known 
collectively as the ministry, and who number in all 
about fifty persons. Thus, for example, the Home 
Secretary (principal secretary of state for home affairs) 
has as bis subordinate a " parliamentary nnder-secre- 
tary," who, like himself, is a member of the ministry, 
and resigns ofBce on the defeat of the government. He 
has also a " permanent under -secretary," who is not a 
political officer, and who is at the bead of the standing 
staff of clerks, superintendents, inspectors, and other 
officials of the department. A similar plan, though the 
official titles vary, is tn use in the Foreign Office, Colo- 
nial Office, India Office, War Office, the Admiralty, the 
Treasury, the Board of Trade, the Local Government 
Board, and the Post Office. The permanent tenure of 
office contributes greatly to the efficiency and integrity 
of the British civil service. Its origin is to be traced 
to the fact that in earlier times public office in England 
was a species of real property held by the incumbent 
for life or in fee. There still exist in the British civil 
service a few offices which are held, like the judicial 
positions, for life or good conduct. In the case of the 
great majority of official positions in the civil service 
the crown retains the right of dismissal. This right is 
exercised, however, only in cases of incompetence or 
dereliction of duty, and never for political reasons 
or to make room for a necessitons office-seeker. For 
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GDtry into the service use is made, in most of the 
British departments, of the principle of open competi- 
tion. 

In the United States the method of appointment and 
dismissal in the executive branch of the federal govern- 
ment has proved a matter of serious national concern. 
A very few of its officers hold their posts, as do the 
federal judiciary, on a life tenure. Some offices, as, 
for example, the cabinet positions, are held during 
the pleasure of the President. But in the case of the 
great majority of positions, the appointment is made 
for a stated term of years, usually four. In the actual 
operation of the government, the difficulty centres 
around the questions of dismissal from office and re- 
appointment at the expiration of the statutory term. 
It is clearly to be desired that competent officials should 
be left undisturbed in their positions, whatever be their 
political opinions. Particularly is this the case with 
snoh positions as those in the customs service, the 
postal service, etc., where the duties to be performed 
are of a more or less routine nature, and cannot be said 
to depend for their proper performance on harmony of 
political opinion between the head of the department 
and his subordinates. On the other hand, there ia 
always the fear that the too great certainty of continu- 
ance in office may lead to official stagnation and a 
perfunctory discharge of duty. The federal Constitu- 
tion is not explicit on the subject of dismissal from 
office. The extent of the right of dismissal is reached 
by inference from the constitutional provisions in 
regard to appointment, and from the obvious exigencies 
of the case. The power of appointment in the case of 
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ambassadors, other public ministers and consuls, and 
judges of the Supreme Court, lies with the President, 
subject to ratification by the Senate ; but " the Con- 
gress may by law vest the appointment of such inferior 
officers as tbey think proper in the President alone, or 
in the courts of law, or in the heads of departments." * 
Following the decision of the courts, the power of dis- 
missal is incident to the power of appointment. Con- 
gress, it is true, during its conflict with President 
Johnson, undertook to limit the executive power of 
removal by passing the Tenure of Office acts (1867 and 
1869), which called for the Senate's ratification of 
removal. The repeal of these acts (1887) put the 
matter on the same constitutional footing as before. 

During the first thirty years of the history of the 
Union the power of dismissal was not used as a means 
of finding positions for party adherents. Nearly all the 
federal officials held ofBce during the pleasure of the 
executive, and dismissal, except for cause, was not con- 
templated. Madison spoke of it as unconstitutional. 
The act of 18*20, prescribing a four years' term of office 
(still subject to removal at will) for collectors of cus- 
toms and many other federal ofBcers, offered a starting- 
point for a new system. With the advent of President 
Jackson (1829) was inaugurated the "spoils system." 
Wholesale removals from office were ma<le,' and the 
places thus made vaoant became the prizes of the Presi- 
dent's political followers. This disastrous precedent 
thus established was followed by later administrations, 



* In the fimt tweWe iDOOtba at hia presiden 
moTila from federal offlcea. 
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until the "clean sweep" of of&ces became a recurrent 
featiu'e of American politics. Not the worst feature of 
the 8^'stem has been the freixuent incorapeteuce o£ the 
persons appointed for political reasons to the vacant 
ofGces. 

The obvioas injustice of the " spoils system " and the 
inefficiency thereby occasioned in the public service 
led to a movement in favor of civil service reform, 
which culminated in the Civil Service Act of 1883. The 
purpose of this act is to separate as far as possible the 
civil service from politics, and to introduce the system 
of appointments by merit based on competitive exam- 
inations. The act establishes a body of three commis- 
sioners whose duty it is, at the request of the President, 
to aid him in drawing up rules directed towards the 
following objects that open competitive examina- 
tions shall be held in all branches of the civil service 
when classified for the purpose, and that appointments 
to office shall be made from those applicants graded 
highest; that appointments at Washington shall be 
apportioned among the states according to population ; 
that no person iu the public service shall be under ob- 
ligation to contribute to any political fund, nor shall 
any person in the public service use his authority to 
coerce the political action of any other person. The act 
does not call for the classification of persons appointed 
by the President and ratified by the Senate, nor of 
those employed merely as laborers, There ai-e also a 
large number of positions which are, for various reasons, 
excepted from the rules ; the fourth-class postmasters, 
who number nearly C5,000, being of this class. Of the 
310,000 posts in the executive civil service, over one 
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half are now subject to competitive examination. It is 
evident that where new appointments can be made only 
on a basis of certified fltueas, the tendencj to deliber- 
ately create vacancies will diminish, and competent 
officials will invariably be retained in office. Not the 
least merit of the Civil Service Act is that it helps to 
educate opinion. It is ouly by the growth of a vigorous 
public feeling in condemnation of the spoils system 
that the evil can be eradicated. 
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. Ths Judiaial Office and iu Teoare- — 2. The Relation of the Courta 
to the EiKcntWo and to the LegiBtatare. — 3. Adminiatntire Lmw 
and Adniinietradve Courts. — 4. The Eleotorste : Eiolutioa of So- 
oallad UuiTenat Suffrage ; the Present Snffragn in Leading Coun- 
— 5. Critioism of Eiisdog- SyBtema ; the Caee of Womep, of 
Negroes, eto. ■ 

1. The Jndicial Office and its Tenure. The judi- 
lial branch of the govern meiit, though leas DymerouB 
ban the executive (in its wider sense), occupies a posi- 
ioD DO less important in the organization of the state. 
The prime function of the judiciary, performed in all 
itatea, is to decide upon the application of the existing 
aw in individual cases; The essential requisite in a 
udge is consequently an exact knowledge of the law. 
rhe work of the judiciary ia thus a highly technical 
Innotion, demanding for its proper accomplishment 
Jie trained intellect of a specialist. Whether the law ia 
nght or wrong, just or unjust, is a secondary matter : 
(he duty of the judge is to adjudicate upon the law as 
it ia, and not upon the law as it ought to be. It is far 
t>etter that a had law should work injustice in an indi- 
ridual instance than that a judge by deliberately re- 
fusing to recognize it should impair the principle of 
law itself. 

In actual fact, however, judicial decisions are far 
more than merely declaratory in their nature ; they 
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contain a constructive element and serve to expand the 
existing law into a more and more detailed interpreta- 
tion. For no statute can be so minute in its provisions 
as to contemplate all possible eases, and to admit al- 
ways of only one construction. Where the letter o£ 
the law is silent, the judge is called upon to attach to 
it the meaning which may be considered " reasonable," 
that is to say, which is consistent with the general 
principles of morality and public policy. In countries 
such as England and the United States this principle 
is carried very far ; for here the decisions once given 
are viewed as precedents for future ones. Snch pre- 
cedents are not, of course, absolutely binding, but the 
presumption, where identity of circumstances can be 
established, is vastly in their favor. The process of 
adjudication thus amounts to a supplemental form of 
legislation, and a large part of existing law is said to 
be " made " by the judges. 

The nature of judicial functions, viewed in this light, 
clearly demands that the judiciary must be as impartial 
as is humanly possible. Not only must their own pe- 
cuniary interests be unaffected by the legal decisions 
given by them, but they must be removed entirely from 
the play of political interests. It is for this reason that in 
a well-ordered government the judiciary should be ade- 
quately paid by a compensation not affected by the num- 
ber and nature of their decisions, and should enjoy per- 
manent tenure of office and be independent of the good 
will or ill will of the other branches of the government. 
This object is adequately effected in the national gov- 
ernment of the United States ; the Constitution (art. iii, 
§ 1} prescribes that " the judges, both of the supreme 
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and the inferior courts, sball hold their ofBces daring 
good behavior, and shall, at stated times, receive for 
their 8er\-ice8 a compensation which shall not be dimin- 
ished during their continuance in oftiee." ' The same 
is true in the case of Great Britain. The English 
judges until the close of the seventeenth century held 
their office at the pleasure of the crowu, a position ob- 
viously inconsistent with impartiality. The Act of Set- 
tlement (1701) declares that " judges' conimtssiona shall 
be <piamdiu 86 bene gesserint, and their salaries as- 
certained and established." Removal can only be made 
" upon the address of both houses of Parliament." ' The 
position of the judiciary thus established has never 
been altered. The system has also been adopted in the 
British colonies. The permanent and independent tenure 
of the judges thus secured in the United States and in 
the British Empire, and found also in France, Pi-ussia, 
and other leading countries is unfortunately not uni- 
versal. The commonwealths of the United States are a 
notable exception. In many of these a false conception 
of the principle of popular sovereigntj', and the vicious 
influence of the doctrine of " rotation in office " has led 
to the eloctioD of the judges by the people for a stated 
term of years. In some states, it Is true, the judges are 
nominated by the governor or elected by the legislature ; 
in some also they hold office during good behavior, 
But the majority of judicial positions in the stat« gov- 
ernments are held by election for a stated term, often 

' This doM Dot hold good of tsiritorial jadgea, vhora l«mi of offica 
ii fixed »t four yean. 

* AoMin de«Drib«B thkuu teonte "aaregardi the crown dnring good 
MhatTior, u regards Parliament at pleasure." It is practicollj ■ per- 
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aa short as two years. Such aa institiitton cannot be 
too strongly condemned. It exposes the judges to the 
influence of political and personal motives in their con- 
duct on the bench, impairs the impartiality of their 
decisions, and inevitably lowers the character of the 
judicial body. 

2. The Relation of the Courts to the Hxecntlve 
and to the Legislature. Certainty of tenure and of 
compensation guarantee the judiciary against being 
unduly controlled by the other branches of the govern- 
ment. The question next arises, whether and to what 
extent the officers of the legislative and executive 
departments are to be protected from the power o£ 
the judiciary. That their original appointment or eleo- 
tion is not made by the judiciary goes without sapng. 
But it must be further decided whether, while they are 
in office, the legality of their official acts is to be sub- 
ject to the decision of the courts. Shall the judges have 
power to decide whether the legislature or the execu- 
tive, or any part of the executive, has acted in excess of 
itB lawful power? To an American unacquainted with 
foreign governments, the answer seems self-evident, 
for the principle of limited constitutional powers and 
responsibility before the courts lies at the basis of the 
American system. But on this most important point of 
public law, the usage of modem states is divided between 
two sharply contrasted systems. In the United States, 
the Latin-American Republics, Great Britain and her 
colonies, the officers of the government are responsible 
before the law courts. The complete legal immunity of 
the British sovereign, and the immunity (except by im- 
peachment^ of the President of the United States, are 
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exceptions of a special nature which need not be con- 
sidered in this conuectioD. Ou the other band, it is the 
prevalent usage in the continental countries of Kurope ^^^^ 
that the ordinary courts of law have no power to quea- ^^^| 
tioQ the legality or decide as to the constitutionality ^^^| 
of the official actions of the legislative and executive ^^^| 
officers. A closer consideration of the consequences of ^^^| 
these antagonistic principles will show how greatly the ^^H 
relations of the government to the individual citizens 
are affected thereby. 

The case of the British Empire is less complicated 
and may be treated first. In the United Kingdom every 
servant of tlio state (except the king) is responsible 
for his actions to the ordinaiy courts of law. " Kvery 
official," says Mr. Dicey,' "from the Prime Minister 
down to a constable or a collector of taxes, ia under the 
same responsibility for every act done without legal 
justification as any other citizen. The Reports abound 
with cases in which officials have been brought before 
the courts, and made, in their personal capacity, liable 
to punishment or to the payment of damages for acts 
done in their official character but in excess of their law- 
ful authority." Not only the members of the executive 
civil service, but the officers and men of tlie array are 
individually liable before the ordinary tribunals for any 
unlawful acts, even if performed at the command of a 
superior officer. " The position of a soldier," says the 
same authority. " may be, both in theory and practice, a 
difficult one. He may, as it has been well said, be liable 
to be shot by a couii-martial if he disobeys an order, 
B hanged by a judge and jury if he obeys it." 

' Lam of the Conttihaioa. chap. ti. 



212 THE STRUCTURE OF THE GOVERNMENT 
la spite of the apparent anomaly involved in the last 
instance, the protection afforded to individual liberty 
by this responaibiltty of executive officers cannot be 
overestimated. In the case of the British legislature 
there cannot, of course, be any such thing as a statute 
made in excess of power. For since the Parliament 
(used here in its legal sense of King, Lords, and Com- 
mons) is supreme, ever; statute that it makes is legally 
a good statute and cannot be questioned by the courts. 
But the legislative enactments of any minor body 
(such as a county council) are always subject to be 
passed upon by the courts, and perhaps set aside on 
grounds of illegality. 

It is in such countries as the United States that the 
principle of judicial decision on the validity of the ac- 
tions of the government has the greatest consequences. 
Here, as in England, the officers of the executive 
are responsible to the courts for their official actions. 
But this is by no means all. For since the national 
and state legislatures are given by the Constitution 
only a certain definite and limited power, it becomes 
the duty of the courts to decide whether or not the 
legislature in the malting of any statute has confined 
itself to tlie powers it legally possesses. Where such 
is not the case the court (though it cannot abolish or 
amend the statute itself) can refuse to apply it in the 
individual case before it, which is in practice equivalent 
to declaring the statute invalid. Americans are apt to 
regard this power of the courts as a necessary conse- 
quence of a written constitution. For how else, it might 
be asked, can the legislature and the executive be duly 
confined to the power granted them ? Logical as this 
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seems, it remains true, m will preseotlj be sliowu ia 
the cases of France and Germany, that the existence 
of a written constitution is not always accompanied by 
this revisioual power of the ordinary courts of law. 
That such an institution should have grown up in the 
United States is one of the most felicitous features of 
American political evolution. The germ of its develop- 
ment ia found under the colonial governments, from 
which iu the last resort appeal might be taken against 
any action of the legislature or executive of the colony 
to the king in council. The written charters that had 
been so familiar in colonial history and still existed at 
the Hevolution in Massachusetts, Rhode Island, aud 
Connecticut prepared the way tor written constitutiona 
linuting the powers of the organs of government. The 
serering of the connection of the colonies and the crown 
Tendered it necessary to substitute something for the 
appellate jurisdiction of the king in council. Even be- 
fore the making of the federal Constitution (1787) the 
judiciary of the new state governments had begun to 
occupy this field. Several decisions of state tribunals 
are recorded in which acts of the legislatures are de- 
clared unconstitutional. In the report of a Virginia 
case in 1782 in which this point was raised, it is Btat«d 
that " Chancellor Blair with the rest of the judges was 
of the opinion that the court ha^l power to declare any 
resolution of the legislature or of either branch of it 
unconstitutional and void.' " The federal Constitution 
of 1787 did not in terms lay down this function of the 
courts ; but the proper sanction for it is found in art. iii, 
§ 2, and in art. vi, of the Constitution. " The Judicial 

> W. W. WiUonghbT, Sigm'ne Court of the United Slatei, chop, -9 
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Power," it U laid down, " shall extend to all cases . . . 
arising nnder this Constitution." Moreover " this Con- 
stitution aud the Laws of the United States which shall 
be made in pursuance thereof . . . shall be the supreme 
Law of the La.nd: and the Judges in every State shall 
be bound thereby," The case of Marbury v. Madison 
(1803), in which an act of Congress was declared un- 
constitutional, definitely established the precedent for 
the later working of the national government. The 
constitutional relation thus established between the 
judiciary and the other branches is not, however, unique 
in the United States. In the Dominion of Canada, for 
example, the judiciary exercise an analogous power in 
their interpretation of the British North America act, 
aud the judges under the federal system of the Aus- 
tralian commonwealth are entrusted with a similar 
function. 

Widely contrasted with the relation in which the 
American courts of law are thus seen to stand as re- 
gards the Congress and the officers of the executive, is 
the position occupied by the courts in the chief conti- 
nental countries of Europe. The latter, as we have 
seen, are (with the exception of Hungary) countries 
with written constitutions. Yet the courts of law are 
not found to exercise the function of declaring the 
acts of the legislature unconstitutional. In suoh coun- 
tries as France aud Italy this is not so surprising, for 
these are not federal governments, and the constitution 
in these cases is concerned only with the organization 
of the government, and with the protection of individ- 
ual liberty, and not with the division of legislative 
power between central and local authorities. As a con- 
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sequeace of this the French oonrts do Dot question the 
validity of a statute. Cuuceivalily a French statute 
might be grossly unconstitutional ; a law, for instamre, 
which professed to abolish the republican form of gov- 
emmeut would be iu direct violation of the constitu- 
tion. But in practice such do not occur. In the case 
of the German empire, which is federal, and which has 
a written constitution, one would expect to find the 
courts constantly called upon, sh in the United States, 
to adjudicate upon the constitutionality of state and 
federal laws. Iu point of fact no such decisions are 
given. Isolated cases have occurred in which the courts 
(the federal as well as state) have declared certain 
statutes of the minor German legislatures to be iu vio- 
lation of the state constitution. But the legality of 
imperial statutes once made passes unquestioned. The 
bulk of authority, supported by the declaration of the 
Reicbsgericht (or imperial court) itself, is in favor of 
admitting that such a revlsiona) power exists. Other 
authorities take an entirely opposite view. Since no 
law of the imperial legislature goes into force until 
officially promulgated by the emperor, these writers 
regard the promulgation as itself supplying the necea- 
sary test of constitutionality. Be this as it may, the 
fact of the matter remains that imperial statutes are 
always accepted by the courts as valid. More note- 
worthy still is the fact that in the federal republic of 
Switzerland the same practice prevails ; indeed it is a 
provision of the Swiss constitution that every statute 
passed by the federal assembly must be accepted as 
valid. > 
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3. Administrative Law and Administrative 
Conrts. But the abseDce of this revising power of the 
courts is not the only point in which Coutinental practice 
is 3.t variance with that of America, The whole status of 
executive officers Ijefore the law is different. The prin- 
ciple by which every official in England and America 
is responsible to the courts for his official actions does 
not apply- On the Continent this form of liability is 
replaoed by the regulations and procedure known as 
administrative law.' Under this system public servants 
acting in their official capacity are not subject to the 
jurisdiction of the ordinary tribunals, but can only be 
called to account before the administrative courts. 
These are specially constituted bodies composed for 
the most part of members of the executive. In France, 
for example, there is a graded service of administrative 
courts which exist parallel with the ordinary tribunals. 
In each department the prefect and his prefectoral 
council (appointed by the president) act as an adminis- 
trative court. Special jurisdiction is exercised by the 
court of accounts, councils of revision (as to military 
recruiting), colonial courts of conflict, and certain coun- 
cils for public instruction. Final jurisdiction is exer- 
cised by the council of state,' a body nominated by the 

' Tbn term adminisCratiTe law baa more than one seoBe ; aa ooed in 
France {droit administratif) it reten not only to the law corerin^ 
die relatioo of the adminiaCrtttiYB anthoritiiiB towards priTSte citizena, 
but rUso to the whole of the pnblio law relating to the organiiation of 
tie etate. In Gogliah it is more commonlj used in the former reatricted. 
aense. For the opeiutioii of adminiatratiTe law in oontineDtal EuropA 
the student may cansnlt Simooet, Traiti Elfmentaire de Droit Public 
(ISQI), and Qoodaaw, Comparalivt Adminiitratiae Law, 

' Pot the precise oompositian of thia caoncil, which is partly an ad- 
Tiaory executive body and partly a judidal trihonal, consult De la Bigua 
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preaideat A special body (the tribunal of conflicts), 
made up uf equal representation from the two kinds of 
courts, together witli tlie ministers of justice and two 
added nsembers, decides on cases of disputed compe- 
tence. The jurisdiction of administrative courts over 
ofhcial actions is not indeed quite without exception. 
" The ordinary courts have as a result of statutory pro- 
Tision the entire control of the matter of expropriation 
or the exercise of the right of eminent domain. Again, 
arrests made by the administration are under the con- 
trol of the ordinary courts as a result of the Penal Code. 
It is true also that where the government or a depart- 
ment of the government becomes a party to an ordinary 
commercial contract the jurisdiction is in part given 
to the ordinary courts." ' But in the main the state- 
ment holds good that in France, and in constitutional 
countries generally, conBicts between individuals and 
the administration are settled by the admuiistration 
itself. 

The administrative system of courts originated in 
France with the ext«nBion of the absolute centralized 
monarchy, which tended to supplant by royal ofBcials 
the older local tribunals. The Constituent Assembly 
of 1789 expressly adopted the principle of executive 
courts for passing upon the acts of the executive. In 
doing this they hoped to free the executive from 
being unduly dependent on the judicial branch of 
the government, and found the warrant for their 
action in the familiar dogma of the separation of 
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powers. " ThG constitution will be equally violated, 
if the judiciary may intermeddle with administratire 
matters and trouble adminiatrative oflicers in the 
discharge of their duties. , . . Every act of the courts 
of justice which purports to oppose or arrest the action 
of the administration, being unconstitutional, shall be 
void and of no effect." ' The principle thus established 
has been adopted by the successive governments that 
have ruled over France. Though nominally abolished 
at the inception of the third republic, tha technical 
interpretation of the decree of repeal has been sucli 
as to render it ineffectual in practice. Theoretically 
dependent on the principle of distributed powers, it has 
really commended itself as a means of strengthening the 
hands of the executive government. Some writers have 
indeed sought to show that the ad in in i strati ve courts 
themselves afford a valid protection of individual \\h- 
erty. But the bulk of the evidence seems to prove that 
the rights of the individual are of necessity sacrificed 
under a system in which the executive may be at one 
and the same time the aggressor and the judge of the 
aggression. 

4. The Electorate : Evolntioii of So-called TTnl- 
Torsal Suffrage in Loading Conntries. In speak- 
ing of the executive, legislative, and judicial branches 
of government, reference has frequently been made to 
the election of the officials of these departments by the 
people. Let us therefore conclude the disoussion of 
the organs of government by a brief treatment of the 
electorate. The body thus designated is not identical 

' Inatraetions to the Law at Aug. 16-34, 1790. Cited by Qoodnov, 
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with the whole body of citizens. A citizen means any 
individual member of a state, male or female, who owes 
it allegiance and who may claim its protection, but the 
electorate only includes those who under the suffrage 
laws of that particular state, enjoy the right to vote. 
The electorate, or voters, are sometimes spoken of as 
the " political people," to distinguish them from those 
who have no direct legal share in the conduct of publio 
affairs. The French constitution of 1791, anxious to 
harmonize the principle of popular sovereignty with 
a very restricted suffrage, spoke of their two classes 
as "aotive and passive citizens." 

The right of the general body of the people to vote 
for representatives to govern them is the corner stone 
of the free institutions of Great Britain and Amer- 
ica. The origin of this representative government Ues 
hidden at the very beginnings of Anglo-Saxon in- 
stitutions. In Saxon England we find every town- 
ship sending up an elected reeve and four men to 
represent it in the court, or general meeting, of the 
shire. It is presumed that in such early elections all 
free men had a part. But at the very beginnings of 
parliamentary government in England the right to 
vote tended to restrict itself to owners of land. This 
was only natural in a conntry like England in the fif- 
teenth century, where wealth, social standing, and 
ovmership of land were almost identical terms. A 
statute of Henry VI (1430) limited the right to vote 
IQ county elections to residents possessing a freehold 
worth forty shillings a year.' The value of money 
having changed since the fifteenth century in a ratio 

' Anton, Xavani/Cuilon oflht Conirifution, pan i, ohap, T.sec. ii, 3 t. 
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of at least one to fifteen, this means a quite high pro- 
perty qualification. Although the clause requiring 
residence fell into disuse, this statute governed the 
franchise in the English counties for four hundred 
years. In the boroughs, too, the suffrage, though vary- 
ing greatly from town to town, rested for the most 
part either on the possession of real estate or the pay- 
ment of taxes. Thus it came about that in the course 
of tiuie the right to vote became permanently associated 
with the holding of property. This political fact was 
accompanied, as is usually the case, by an explanatory 
political theory. The property-owner was viewed aa 
having a stake in the community, and his vote was 
regarded as the consequence, not of his personal 
citizenship, but of his property. In the American 
states in the early years of their independence this 
theory was prevalent. The suffrage, and with it the 
right to be elected, rested on quite restrictive property 
qualifications. Even iu Gevolutionary France the first 
constitution (1791) included among its "active citi- 
zens" only those who paid annually a " direct tax eqo&I 
at least to the value of three days' labor." 

But the democratic ideas which worked themselves 
out in the philosophy of the eighteenth century and in 
the French and American revolutions gradually led to 
the dominance of a quite different view. This was the 
principle of (so-called) "universal 8uffrage,"or the right 
of all adult capable citizens to vote, by virtue of their 
being such, and irrespective of the holding of property. 
This doctrine was proclaimed by the Jacobins, or ei- 
treme republicans amoug the French revolutionists, 
though even among these only a minority considered 
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that women should share iu this " universal right." * 
The influence of the same theory was seen in America 
in the early part o£ the nineteenth century, when the 
states abandoned the principle of a. property qualitica.- 
tion, and moved nearer and nearer to manhood suf- 
frage. In England too, where abstract political theories 
have but little weight, the practical injustice of the 
restricted franchise led to the long agitation culminat- 
ing in the Parliamentary Reform of 1832. The various 
governments which have modeled themselves on those 
of Britain and the United States have adopted also 
the principle of universal suffrage. 

In the democratic countries of to-day, the people 
entitled to vote represent a fraction of the population 
ranging from one fifth downwards. The general prin- 
ciple is that of the admission to the polls of all the 
adult male citizens of mental and moral capacity. The 
principle is extremely simple, and in some states is 
applied to the whole coromunity by a single and oom- 
prehensive law. Thus, for example, in France, the law 
of July 7, 1874, grants the suffrage to all male citizens 
of France at least twenty-oue years of age. Similarly 
the right to vote for members of the German Reichstag, 
the popular house of the imperial legislature, ts granted 
by the constitution to all resident male citizens of the 
German Empire who have reached the age of twenty- 
five.' In the United States, the suffrage, though ex- 
tremely democratic both in principle and practice, is 
extremely complex in its legal details. The Constitution 

' For the qaMtion of femala Buffraga daring the French Revol atioo, 
Anlard, Hittoirt juditique de ta Rftmlttioa FTani^aist, ma; be cooaulted. 
* Conititation of the Bmptce, vt 20- 
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leaves the matter id the band» of the state govera- 
ments ; in voting for members of the federal House of 
Representatives, the voters (Constitution, art. i, § 2) 
" in each State shall have the Qualifications requisite 
for Electors of the most numerous Branch of the State 
Legislature." To this is to be added the provision 
of the Fifteenth Amendment: "The right of citizens 
of the United States to vote shall not be denied or 
abridged by the United States or by any State on ac- 
count of race, color, or previous condition of servitude." 
The suffrage laws of the separate states, though all 
agree in excluding persons under twenty-one years of 
age, vary very much in reference to qualifications and 
exclusions. Four of the states (Colorado, Idaho, Utah, 
and Wyoming) grant the full suffrage to women. 
Most of them admit aa voters only citizens of the 
United States; others grant the suffrage to aliens, 
otherwise qualified, who have declared their intention 
to become cifizens. The term of necessary residence 
in the state previous to voting varies from three months 
(Maine) to two years (Alabama and others); so also 
does the requisite term of residence (if any) in county, 
town, or precinct. The general list of exclusions com- 
prises insane persons, idiots, and felons. Most states 
exclude paupers, and some specifically exclude the 
Chinese (California, Nevada, Oregon). In several of 
the Southern states peculiar suffrage laws are found 
which are intended to circumvent the Fifteenth Amend- 
ment in order indirectly to prevent the negroes from 
voting. Thus in Louisiana the voting list comprises 
all citizens of the United States who are able to read 
and write, or who own three hundred dollars' worth of 
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property asaeBsed in their names, or whose fathers or 
grandfathers were entitled to vote on January 1, 1867. 
In the case of the Uuited Kingdom the parliamen- 
tary franchise is of the most complicated character. 
The reason for this is that Parliament has never seen 
fit to revise the existing franchise at a single stroke 
and to repeal all previous statutes and substitute for 
them a single and uniform suffrage law. Inntead of 
this each measure of parliamentary reform has only 
partially repealed existing Vgislation. Three great 
statutes have been passed in the nineteenth century in 
extension of the right to vote. The Reform Act of 
1832 widened the old county franchise by including 
tenants as well as owners of lan<l, and gave the borough 
franchise to rate-paying householders occupying prem- 
ises worth at least ten pounds a year. The Reform Act 
of 1867 further ejttended the franchise. Finally the 
Represeutation of the People Act of 1884 establishes 
both in towns and county a very democratic suffrage : 
a person entitled to vote must be of the male ses, at 
least twenty-one years of age ; must be either the owner 
or the lessee of land or premises of a certain yearly 
value, the sum varying according to the nature of the 
tenure ; or else must occupy or be a lodger in fixed 
premises of a certain yearly value, or on whicli the 
local rates have been paid. In addition to this persons 
may be qualifietl by virtue of the remnants of earlier 
unrepealed laws : they may for example be voters by 
virtue of being bom and resident freemen of certain 
towns, or liverymen of one of the city companies of 
^iie city of London, or as graduates on the electoral 
"^^11 of Oxford, Cambridge, Dublin, or London, etc. 
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The list oi excluded persons comprises aliens not nat- 
uralized, idiots, convicted felons, and members of tbe 
peerage. It is impossible in sliort compass to give the 
exaet details of the parliamentary franchise in the 
United Kingdom. For fuller information reference 
may be made to tbe first volume of Sir William An- 
son's "Law and Custom of the Constitution," Theoom- 
plex historical aspect of tbe present English suffrage 
and its practically democratio operation is highly char- 
acteristic of English political lustitutions. Little heed 
is t-ihen of tbe logical requirements of abstract politi- 
cal theory provided that the practical operation is not, 
to an appreciable degree, repugnant to the demands of 
common -sense justice. 

5. Criticism of Existing SysteniB ; the Case of 
Women, of Negroes, etc. From what has been said 
of existing suffrages we may now turn to consider the 
validity of the theory of so-called universal suffrage. 
In the first place it is to be noted that the suffrage in 
question is by no means universal. It nowhere includes 
more than a minority of the population. It omits 
everywhere children and minors, and persons of un- 
sound mind and of proven crimiuality. It leaves out 
almost everywhere the female half of tlie population. 
That the right to vote cannot be absolutely and liter- 
ally universal requires no proof : no amount of politi- 
cal dogma could make it appear reasonable that a j 
ballot should be deposited by a two-year-old child or 
by an incapable idiot. That the principle of exclusion 
must be adopted is an actual if not a logical necessity. 
It is extremely important to duly appreciate this fact 
Universal suffrage everywhere omits a large number 
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of citizens, and the reason is in every case that the ex- 
cluded classes are composed mainly of persons who, in 
the opinion of those who vote, are not fitted to exer- 
cise the right of voting. It is to be observed that the 
excluded class is not in reality composed entirely of 
persons unfit to vote. No one would claim that no 
young men of twenty are ever St to vote, and that all 
men over twenty-one are always fit to vote. The exclu- 
sion merely means that on the average persons under 
twenty-one have not the required capacity, and that 
those over twenty-one have it. It appears, then, there 
is no such thing in theory or in practice as an abso- 
lute and universal right to vote. Nor is the exclusion 
of any class of citizens, in and of itself, a violation of 
any abstract law of political justice. Every such ex- 
clusion must rest for its justification on the question 
whether the excluded persons are — taken on the aver- 
age — not capable of the political judgment required 
in voting. 

The general view thus obtained may be applied to 
two of the prominent questions of the time iu regard 
to the suffrage, the right of women and of negroes to 
exercise a vote. The political rights of women have 
been much agitated during the last fifty years, but as 
yet no very great advance has been made in the direc- 
tion of female suffrage. In the United States, as has 
been said above, four of the states grant to women on 
equal terms with men the full suffrage both for local 
and state elections. In addition to this women vote in 
school elections in nineteen states ; they vote in Kan- 
sas in municipal elections ; in Iowa and Montana when 
^ vote of the citizens is taken on a proposed issue of 
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municipal bonds, and in New York state by a law of 
1901 women owning asaesBed village property have a 
similar voice in a local referendum. As against tliis it 
is to be recorded that the proposal to admit women to 
the full suffrage has recently been defeated in New 
Hampshire (1903) and in several Western states 
(South Dakota, Washington, Oregon). Nor ia the 
extension of the right to vote for members of the na- 
tional legislature granted to women anywhere in Eu- 
rope, except in the ease of widows who own property 
in the kingdom of Italy. In England women cannot 
vote at parliamentary elections, but, if qualified, may 
vote in any local elections. "Women are granted the 
full suffrage in New Zealand and in the states of Aus- 
tralia. The suffrage in the latter case carries with it, as, 
in the United States, the right to vote for members oi\ 
the federal house of representatives.' 

Historically considered the exclusion of women is 
only a part of the general economic and legal posi- 
tion of dependence in which women have been placed. 
Indeed the word "exclusion" is hardly applicable. 
What has happened has been negative rather than pos- 
itive. Until quite recent times only a very small part of 
the men of the community had the right to vote. It is 
more accurate to say that the women have never been 
admitted than that they have been expressly excluded. 
The arguments of John Stuart Mill and others in favoe ; 
of female suffrage have turned partly on abstract jus- 
tice — the claim of every person, as a person, to vote — 
and partly on the idea that women are in tlie main as 
well qualified as men, or at any rate suHieiently quali- 

' S«e " Politicnl Woman in AQutraliii," Ninelanlh Cinlury 
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Pad. The first contention seems quite invalid : the 
principle of exclusion is, as lias been shown, a necessary 
one. The second contention remains still a debatable 
point. Ah against these arguments it has been urged 
that women, being mentally inferior to men in tl)ose 
particular aptitudes required for the proper exercise 
of political rights, had better be excluded. It is also 
cliumed that women are for the most part dependent 
for their political convictions on the opinions of a hus- 
band, father, or other male relation; they are thus al- 
ready represented in an indirect fashion, and to give 
them a vote would unfairly duplicate the voting power 
of their male relations. On these grounds a distinction 
is sometimes made between the claims of married and 
unmarried women. 

The other vexed question relating to the suffrage is 
that of permitting the negro race to vote. Every one 
knows that the Southern states — the white people of 
the Southern states — would never have conferred eveo 
a nominal voting power on the black race except hj 
compulsion. This compulsion has been found in the 
amendment to the Constitution already mentioned. Its 
adoption was due partly to the desire to make use of 
the negro vote for political purposes, and partly to the 
force of public opinion generated hy the idea that 
abstract principles of justice gave the negro a right to 
the suffrage. There has resulted the rather absurd 
situation whereby many persons in the United States 
have been ardent champions of the supposedly inherent 
political rights of the blacks while willing to apply an 
enti rely different criterion to the case of women, both 
irliite and the black. Women are excluded as unfit 
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to vote, ami blacks are included on tlie ground that 
nobody can be unfit to vote. The exact extent of polit- 
ical capacity of these two classes is a matter that would 
admit of soma discussion ; but it seems hardly rea- 
sonable to think that an illiterate and in many ways 
debased negro papulation can have a political claim 
superior to that of educated and intelligent American 
women. Unhappily a false and hopelessly abstract view 
of political rights and the rigidity of the federal Con- 
Btitutiou prevents a rectification of the political error 
made in admitting the negroes to the suffrage. In prac- 
tice the Southcru states have found various means to 
render the negro vote largely illusory. But legally the 
anomaly persists. 

6. Representatioa of Minorities. A question of 
especial interest in reference to voting is the reprcs 
sentation of minorities. If the members of a national 
legislature were all elected out of the whole community 
on one " general ticket," — each voter voting as many 
times as there were places to be filled, — it is clear that 
there would be a minority group of voters who elected 
none of their candidates. So glaring an illustration of 
the " unrepresented minority "does not in practice occur. 
The need of representing at least a part of the people 
in each district naturally leads to the dinsion of the 
whole country into districts from each of which a can- 
didate, or a group of candidates, is elected. But even 
with such a division into districts, a number of the 
people in each throw away their votes on a candidnte 
not elected and thus remain in a sense unrepresented. 
This evil may be aggravated if those in power so divide 
up tiie election districts as to make the most of the 
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votes of the adherents of their own party and to make 
the least of the votes of their opponents. This is the 
process known as gerrymandering, and unfortunately 
only too familiar in modern politics. At times it is 
effected hy so allotting the electoral districts that the 
adverse voters will be too few everywhere to carry any 
district. If this is impossible the districts are so con- 
trived as to "bunch together "the hostile voters, and 
thus it results that when they do carry a district, they 
carry it by a needlessly large majority, and so practi- 
cally lose a lot of voters. 

Much attention has been given to the problem of 
how to represent the minority, and various schemes 
have been proposed for this purpose, and to some 
extent adopted. Of these a few may be mentioned. 
The most noteworthy of all, historically, is the scheme 
of Mr. Thomas Hare, which attracted considerable 
attention in England in the middle of the niueteeuth 
century.' This was the plan of "self-made constitu- 
encies." Instead of dividing the country into districts, 
it was proposed that any candidate should be elected 
for whom sufBcient votes were cast anywhere in the 
country. The number required was to be found by 
dividing the number of voters by the number of seats 
in Parliament to be filled. By this means any par- 
ticular minority group, instead of being scattered in 
district constituencies, and everywhere swamped, could 
combine themselves into a united vote. The scheme, 
however, demands t^o elaborate a political activity on 
the part of each voter to be at all practical.' - 

1 ThoiuAa Hue, The Eleetion of Brprtirntaliva, 1850. 
K~' P<ir oritimim we Bagebot, SnglUH Cotutifutitm. chap. n. 
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Another method of minority representation Is the 
plan of " limited voting." This is used whenever sev- 
eral candidates are to be elected to form a board 
or council; it would not apply to districts where 
only one candidate is to be elected. Each voter la 
allowed to vote, not for as many candidates as there 
are places to fill, but only a limited number of times. 
For example, in the elections to a city council, there 
may be twelve places to fill, but each voter has only 
seven votes. The result is to elect seven members of 
one political party, and five of the other. No one party 
conld elect all unless strong enough to divide its ad- 
herents into two distinct voting groups, and sttll defeat 
the other party. Such a system meets the case of 
representing a second party, but may, of course, leave 
a further majority unrepresented. Similar to this is 
the cumulative vote. In this plan, where a number of 
persons are to be elected, each voter may vote once for 
each of several candidates, or give all his votes to one. 
Thus, if twelve candidates had to be chosen, a very 
feeble minority could get a representative if each per- 
son gave all his votes to the same candidate. 

In practically all elections it happens that the elected 
candidate gets more than enough votes to elect him. 
Only in rare instances will he happen to get just the 
necessary odd vote and no more. The surplus votes, 
therefore, again constitute an unrepresented minority. 
To meet this difficulty there has been contrived the 
device of "proportional representation," Here the 
voter is called upon to indicate not only bis choice of 
a candidate, but the names he would choose as a second, 
or third choice, and so on. The surplus votes of each 
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elected candidate are then handed on to the voter's 
second choice, or, if not needed there, to the third, etc. 
The difficulty lies in deciding which are to be con- 
sidered the tickets that elected the first candidate, and, 
consequently, to which one the votes are to be given * 
away. In practice this can be done only by lot, Thia , 
system has been put in practice in Tasmania, in the I 
city constituencies.' Adverse critics have pronounced J 
it an " arithmetical jungle." A quite distinct form o( ^ 
minority representation, directed towards a particular i 
political end, is found in the elections of the kingdoi 
of Prussia. It is used in the elections for the Prussian 
parliament, though not, of course, in those for the im- 
perial Reichstag. The voters are divided into three 
classes, not numerically, but according to the taxes 
that they pay. If the total taxation of the district 
amounts to a certain sum, then the first class is made 
up of the richest property -owners in sufficient number 
to represent one third of the taxes. The second class 
represents the nest third of the taxes, and the third 
class the rest. Each class chooses an equal number of 
"electors" for an electoral college, and this latter 
makes the actual selection of the members of Parliament. 
It can be seen at once that the two upper classes, voting 
together, though representing only a minority of the 
people, can absolutely outvote the third. Much the 
same plan is adopted in Prussian local elections. To 
American ideas this system ia grossly unjust. Tlie 
Socialist party in Prussia has largely abstained from 
voting in Prussian elections rather than accept a vote 
on such conditions. It can only be defended on the 
' S« Jethro Browo, Tkt JVew Dtmocracg. 
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principle that property, not the citixens personally, is 
the thing to be represented in a legislative bod;. 
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CHAPTER V 

FEDERAL GOVERNMENT 

1. tmportaniw of the FodenJ PriDcipU ; its HiBlorical DevelopniBiit. 
— 2. The Different Kindg of Pederationa. — 3. Sorereigaty in a 
Federal State. — 4. Utllit; of the Federal Priueiple ui effecting B 
Comproniiae. — 5. Dislribntioa of Power in Fedeiul SUtei. — <3. Coo- 

1. Importance of the Federal Priocipla ; Its 
Historical Development. The subject of federal 
goTernmeDt is so imjjortaut that it may well merit a 
separate chapter. The origin and growth of federation 
and the pnrpose it has served in the evolution of the 
past are among the most interesting topics of hbtorical 
study. Of the political problems of our own time 
none are of more vital bearing than the relatiou of the 
local and central powers in a federal system. In tbe 
development of modern states the principle of federa- 
tion has played a prominent part. It Las supplied the 
requisite cohesive power to bind together the common- 
wealths that compose the United States, and the ua* 
equal monarchies and free cities that are joined into 
the German Empire. Mexico, Brazil, aud Switzerland 
are federal republics. The British Empire is, as a 
whole, a unitary state, but its two moat important de- 
pendencies, the Dominion of Canada and the Common- 
wealth of Australia, are, when considered separately, 
federal systems closely resembling that of the United 
States. As far as our present political vision reaches, 
it seems as if any attempt to create a universal state 
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must proceed along the lines of fedei'atioD. It may 
perhaps be reasonably thought that the experience 
now beiug gained in the coustructiou of composite 
governments on a federal plan is supplying to civilized 
mankind the requisite training for the making of the 
world state of future ages. 

It is impossible to overestimate the important part 
that has been played by federation in the history of 
political growth. Speaking broadly, one of the chief 
features in the evolution of civilized government has 
been the extension of the area covered by a single 
political unit or state. This extension has not of course 
proceeded always in a continuous chronological course. 
Modern Switzerland is but a diminutive state when 
compared with the Koman Empire. Yet it is true in 
the main that one of the most notable and most essen- 
tial factors of political progress has been the increasing 
size of the territory brought into a single state.' To 
accomplish this, two great historical forces have been at 
work. Of these one is the pi-inciple of conquest, ab- 
sorption, and expansion. The growth of the French 
monarchy and the spread of British dominion illustrate 
this. The other has been the principle of deliberate 
federal union, whereby a basis of compromise is af- 
forded permitting the political junction of previous 
states which are too closely connected by situation, 
language, and customs to remain apart, but which are 
too unlike in area, local customs, etc., to permit of com- 
plete amalgamation. Of tbese two methods the one is 
the path of peace, the other is the path of war. No 
lasting union of the great states of the world can now 

' S«i' also part i, chap iii, 5 5, above. 



he expected from t)ie process of conquest. If united at 
all it must be only by means of a union which will de- 
stroy neither nation.il pride nor national autonomy. 

In its broadest sense the term federation indicates 
any form of union entered into by two or more inde- 
pendent states. Numerous historical examples at once 
suggest themselves. At the very beginning of political 
history we have the famous Achaean league. This was 
originally a defensive alliance of twelve cities of the 
Peloponnesus, but in its later shape as revised in the 
third and second centuries (b. c. 281-146), this "after- 
growth of Hellenic freedom " assumed a more elaborate 
character. It included Corinth, Megara, and many 
other important city states of southern Greece. Each 
city retained the control of its own internal regulation, 
but surrendered into the hands of the league the con- 
trol of foreign relations and war. " There was," saya 
Professor Freeman,' *'an Acheean nation with a national 
assembly ... no single city could of its own author- 
ity make peace or war." Had it not been for the rise 
of the world power of the Roman Empire, such a league 
might have supplied a means of converting the Greek 
city state into a territorial national state. In later his- 
tory the short-lived combinations of Italian cities in 
the thirteenth and fourteenth centuries may perhaps 
be spoken of as federations. A more conspicuous ex- 
ample is seen in the growth of modem Switzerland. 
Here the forest districts of Uri, Schwyz, and Unter- 
walden, still nominally subject to the emperor, banded 
themselves together for protection in 1291, The league 
thus formed grew in extent and power. Other districts 

1 Freeman, Federal Government. 
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and tlie free cities of Bern and Zurich were joined to 
it. The defeat of Austna in tlie end of the fourteenth 
L'enturj gave it a. practical independence, which was 
finally confirmed by the treaty of Westphalia (1648). 
In the confederation thus formed each member retained | 
its separate independence, mutual protection being the I 
only purpose of the union. Though for a time amalga- 
mated by the interference of the French Revolutionista 
intu ft republic, "one and indivisible," it was not until \ 
the changes effected by the constitutions of the nine- 
teenth century (1848 and 1874) that Switzerland lost I 
th» kppeftrance of a defensive league of separate states.* 

A stnular league was that existing between the in- | 
depemWnt states of North America under the Arti- 
cIm of Coufetltfration (1781-1789). Here each state 
ms a »e|>arate body politic. The only form of cora-^ 
noil couti\>l was exercised through the Congress, a 
body of dflvgatea which hail no power to compel the 
states to ita will, and no power to command or t« tax 
th« individual citiseus of the thirteen states. The 
fetleral Constitution, made in 1787 and put in force 
in 1789, tfistablishvd in the place of this a single 
fwleral state, iu which the central government wao. 
brought directly in contact with the citizens. The 
course of the niuate«uth century has witnessed several - 
federations of historical importance. Of these, the - 
Swiss constitutions of 1^48 and 1874, the federation I 
fiF the proriocea of C\mada into the Dominion (1867), ' 
Uie orefttion of the North (Jerman Confederation (1867) 
Mnd the German Empire (1S71\ together with the 
recent federation of the commonwealth of Australia - 
< AM^wti-k, IhitlojifHtni of Eurtpeait FtJitf, LecCore XXIX. 
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(1900), are the most salient examples. Other oouiitriea, 
too, Bueh as Mexico and Brazilt have adopted the fed- 
eral system of government, not as & means of increas- 
ing their area, but as a method of harmonizing local 
and national iatereats. 

2. The Different Kinds of Federationa. When 
we consider the various forms of union by which sep- 
arate states may be joined together, it is clear that they 
present a graded series of increasing closeness. At one 
end of the scale is the offensive and defensive alliance 
entered into by sovereign states. Of this nature was 
the famous Family Compact of the eighteenth century, 
between the Bourbon monarchies of France and Spain. 
Such a union is extremely illusory Jn its nature, as, in 
the absence of any joint organ of government, it has 
no "sanction" or compelling force behind it. More 
advanced than this are confederate types such as the 
Achfean League, the German Confederation of 1816, 
ot the Southern Confederacy, In this each partici- 
pant state retains, in name at any rate, its sovereign 
character. It may happen that in such a union of 
states the formal act of union declares itself perpetual 
and St the same time declares that each state retains 
its sovereignty. This is quite inconsistent, for it implies 
that each state is free to leave the union, and at the 
same time bound to remain in it. Such, however, is 
the case with the American Articles of Confederation 
(in force from 1781 till 1789) and the constitution of 
the Southern Confederacy. Beyond this type of 
ties the federation par excellence, — the federal state,' 

' Profeuor BuFg:eM claims that the term " federal tttte" ia not sd- 
9iuaibIe,Dii tbeKTuuDd that ntlnteua UDity. But vhiU admitting that 
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a new unit composed out of previously sovereign states, 
now united to form a new sovereignty, but each retain- 
ing its own political sphere independent of the legal 
power of the central government. Such is the nature of 
the present federal union of the United States. Beyond 
this again might be distinguished what could be called 
an amalgamation, or complete fusion by agreement. It 
differs from the expansion of a single state by conquest 
of territory, in that the participant members enter into 
the amalgamation or amalgamated state of their own I 
free will. The best examples are found in the compo- ' 
sition of the United Kingdom by the act of union o£ 
England and Scotland in 1707, and of Great Britain 
with Ireland in 1800. These unions were effected bj 
similar statutes passed by the separate parliaments of 
the countries concerned. The unions declared them- 
selves to be made on certain stated terms and condi- 
tions. But the process differed from federation in that 
in each case the parliaments which made the unions 
then went out of existence in favor of a new parlia- 
ment which was legally sovereign, and not bound by 
the conditions of union. That this is more than a 
theoretical view of the case is seen in the fact that 
the British Parliament in 18G9 abolished the estab- 
li.shed (Episcopal) church in Ireland, whose main- 
tenanca was one of the terms of the union of 1800. 
A similar case of amalgamation is seen in the " fusion " 
of the separate Italian states into the kingdom of Italy 
(1859-60) . The product of such a process is a unitary 
and not a federal state. 

it u iUogfical to ipeak of a confederate state, it aeems reasnoable to 
" (oderal state " to mean a state of which the orjraniTjitiun ia fedenl. 
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The different kiuds of united governnients thus indi- 
cated Lave afforded ground for elaborate classification 
of the various species of confederacies and federal 
states. This has particularly interested the modern 
German writers on public law, some of whom distin- 
guish a great many subdivisions. Snch clasaifications 
have been undertaken by Laband.' JeUinek,'and others. 
Jelltnek distinguishes, in the first place, virtual unions, 
such as Canada and Australia (legally part of the uni- 
tary British state) and legal unions- The latter be sub- 
divides into (1) protectorates^ etc., (2) unions of a supe- 
rior and inferior state (Staaten3taat),seen in the case of 
Turkey and Egypt, (3) monarphial unions, in which two 
independent states are joined under a common sove- 
reign, this again being subdivided into real and per- 
sonal, according to wliether the union is organic and 
deliberate (Sweden and Norway, before 1905) or acd- 
dental (England formerly with Hanover), (4) the con- 
federacy (Staatenbund), and (5) the federal state (Bun- 
desstaat). Other class i 6 cations are still more minute. 
Of all these fluctuating subdivisions American and 
English writers are generally inclined to throw aside 
ever}'thing except the distinction between a confeder- 
acy and a federal state. This is a vital point in public 
law and requires some explanation. A confederacy is 
not a single state. It is a collection of independent 
sovereign bodies united on stated terms for certain 
])nrposes. Each of them is, legally, free to withdraw 
from the confederacy when it pleases. A confederacy 
caunot therefore be permanent and indissolvable, for if 
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it were bo then the sovereignty of the compoDent states 
would disappear. A federal state is a single state. Its 
swhordinate parts may have heen, though not of neces- 
sity,' sovereign states previous to the union ; they can- J 
not be so after the formatiou of the federation. Sucb a I 
union beuomes, legally, indissolvable so far as the ac- ' 
tion of the separate state governments, or of the central 
government, is concerned. It could only be dissolved 
by the constitutional amending process, where such 
exists. The interpretation put on the Constitution of I 
the United States by the seceding states of the South I 
would have made it a confederacy. The interpretation [ 
put upon it in the North made it a federal state. 

3. Sovereignty in a Federal State. This leads I 
at once to the much-disputed question of the sove- I 
fflignty in a federal state. Around this centred the I 
great secession issue between the Northern and South- 
ern states, for the retention by a component state of its 
sovereign power carries with it of course the right to | 
withdraw from a federation of which it is a part. Let 
us consider the question first of all apart from tlia 
particular case of the United States. If what has been 
said above is correct, it follows, by definition, that the 
creation of a federal state annihilates the sovereignty of 
the component states, — not limits it or divides it, but 
annihilates it. For sovereignty either is or is not. But 
in the new state the sovereignty does not lie in the 
central government ; it lies in the body, wherever and 
whatever it may be, which has power to amend the 

' Cnmpare tba 
IdOl puU the pro' 
i»l.p««l. 




FEDERAL GOVERNMENT 241 

oonstitntion. Legally speaking, this sovereign body 
can entirely nbolish the federation and restore each 
member of it to its original independence. This is not 
the same as geceasion, but it carries with it the conse- 
quence that such a union is not legally in dissolvable. 
In a confederacy, on the other hand, each state is still 
a sovereign state. There is properly no confederate 
law. Any common regulations adopted by a central 
body of the confederacy, and binding on the citizens 
of all the states, arc law to any such citizen because 
adopted as law by bis own state. Where law exists, a 
state exists. Where a state exists then it has sovereign 
power. It follows then that confederacy and secession 
are one and the same term in point of public law. In 
actual fact secession resolves itself into a question of 
force, Switzerland was an acknowledged confederacy 
from 1816 until 1848. Yet when the seven Roman 
Catholic cantons undertook to secede from it (1847) 
they were forced back into the confederation at the 
point of the sword. 

In the United States the controversy did not turn 
jn the diflerence between a confederacy and a federal 
itate. It turned on the question whether the United 
5tate» was the one or the other. On this point, aa 
Professor Goldwin Smith has said, the "constitution 
proved itself a ' Delphic oracle.' " The language of the 
[Constitution, especially when read in the light of the 
lotecedent history of the confederacy of 1781-89 
^which was virtually dissolved by the "secession" of 
:leven of its thirteen states') admitted of either inter- 

< When tlie CDOBtitntioii went into force (Much 4, ITSO) two statei, 
UiDde Inland ud Mortfa CuuUoB, were uit u JDl in the Union. Thsj 
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pretation. But apart from the question of seceHsion, 
many American writers, while admitting the federal 
union to be permanent, have taken quite a diEferent 
view of sovereignty from the one here indicated. This 
13 the theory of dual or divided sovereignty. In ac- 
cordance vritb this view the sovereign power in a fed- 
eral union, such as tfae American republic, is not 
located in any single authority but is divided or dis- 
tributed between the federal and the state government. 
Such a theory is of course totally at variance with the 
whole conception of sovereignty explained in an earlier 
chapter. It is difhcult to regard it as anything else 
than a confusion of sovereignty, which is complete and 
absolute, with constitutional power, which may be of 
any degree of limitation. If the federal and state gov- 
ernments represent a " division of sovereignty," then 
the three branches of the federal government represent 
a further subdivision, and so forth. In spite, however, 
of its inconsistency, the theory of dual sovereignty 
has found illustrious champions. President Madison 
devoutly believed in it. " It is difficult," he wrote, " to 
argue intelligibly concerning the compound system of 
government in the United States without admitting 
the divisibility of sovereignty." The American courts 
of tfae same period declared, " The United States are 
sovereign as to all the powers of government actually 
surrendered. Each state in the Union is sovereign as 
to all the powers reserved." ' 

vers Mrtajnl; no lon^r in the confedanuij, whieb had cetaei to exist. 
Yet tha ardclea baii declared that " the UiuDn shall be {Wrpetiut " 
(■rt. 13). 

' For the subjael of ioTeroigiity nnder the Amerio 
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4. Utility of the Federal Principle in effecting 
a Compromise. Returning fi-om tlie queBtion of the 
location of sovereignty to the gcnurai aspect of the fed- 
eral state, it may be noted that the peculiar utility of 
the federal principle in political construction lies in 
the spirit of compromise which it embodies. Every 
Bmall community or state. is driven by the need of pro- 
tection to seek for a union with its fellows. But a form 
of association which annihilates its own traditions of 
independent self-government naturally runs counter to 
the sympathies of its citizens. Still more is this the 
case if the communities to be united are of unequal 
magnitude. In this case a complete amalgamation into 
a unitary state would practically mean the absorption 
of the minor states into the large ones. The position of 
New Jersey, Delaware, and Connecticut at the time of 
the making of the Constitution was of this sort. Still 
more unequal was the federation long contemplated 
among the German states, and finally accomplished hy 
the formation of the federal empire in 1871. The 
principality of Schaumberg-Lippe has an area of 131 
square miles, and a population of about 40,000 persons ; 
the kingdom of Prussia has an area of nearly 135,000 
square miles and a population of 35,000,000. In all 
such cases as this the federal system supplies the means 
of creating a single state, combining the whole powers of 
its members for international defense and for matters 
of general interest, without sacrificing the individual 
life and political susceptibilities of the component parts. 
Even among "states" of relative equality, as in the 

tlis atndeBt may eoiunlt Heniun, Biilory of the Theory cf Soveragnlg 
tince Roiattau, from which the kboTa qDoMdana ue Uken. 
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case of the majority of the f or^-five states of the Union, 
the federal gy&tem has the advantage of permittiDg the 
legislation of each to accord with differences of ^iriroo- 
ment caused by climate, racial elements, local custom, 
and aotecedenU. In the United States, more than any- 
where else in the world, full advantage has been taken 
of the possibilities of the federal principle. Its history 
is largely a history of federations. In the earliest times 
of colonial history we have the formation of Connecti- 
cat by the federal nnion of its towns, and the establish- 
ment in 1643 of the New England federation uniting 
the northerly colonies for mutual protection. The 
qoarrel with Great Britain in the eighteenth century 
brought the thirteen colonies into a union, which, after 
passing through the preliminary stages of the Continen- 
tal Congress and the abortive confederacy of 1781, was 
finally consolidated into the present federal republic. 
The principle of political growth and constitution 
adopted in 1789 has governed the whole evolution of 
the United States during the nineteenth oentury. 

5. CiBtributloii of Power in Federal States. 
So much, then, for the historical and political aspect of 
the federal principle. Let us turn now to consider the 
important subject of the division of power between 
federal and subordinate authorities. It is not necessary 
in this connection to take account of any of the confed* . 
eracies or federal governments previous to the forma- I 
tion of the Constitution of the United States. In these 
only the most elementary and necessary powers were 
allotted to the central government. But the federations 
of 1789 and of the nineteeiitli century offer an interests 
ing series which may be studied with a view to discor- i 
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firing the teaching: of ex]>erieiice in regard to the rela- 
tive positiou of central and subordinate authorities. 
We may here best begin by stating the general princi- 
ples of apportionment of power. The prime historical 
motive of federation has been the need of defense. It 
ia therefore first of all requisite that the federal govern- 
ment should have control of tlie military and naval 
power. Closely connected to this is the necessity that 
in its dealings with outside states the federation should 
conduct itself as a unit. The oontrol of foreign rela- 
tions must therefore rest with the central power. 
Since neither foreign relations nor war can be con- 
ducted without financial support, it is further necessary 
that the federal government should have some power 
of taxation of the individual citizens. It is not enough 
that it should he able to requisition the component 
commonwealths for tlie money it needs: this was amply 
seen in the eoUapse of the finances of the old Confeder- 
ation (1781-89). To cover urgent and temporary needs, 
the financial power must include the power to borrow. 
These three functions — the conduct of war and de- 
fense, the control of foreign affairs, and the power to 
raise money — are the prime essentials without which 
no federal stat« can exist. 

As a second class of governmental duties may be 
ranked all those which are only effective in so far as 
uniformly and generally performed. Of this nature 
are the control of coinage, the regulation of patents 
and copyrights, and the conduct of the postal service. 
Third in the list will stand a variety of public affairs 
in which, though uniformity is not absolutely essential, 
it is Devertheless largely contribatory to national pro- 
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greas. In this connection may be mentioned the control 
of the more extensive transportation facilities (those 
which constitute " interstate commerce "), — railroads, 
canals, telegraphs, etc., — the regulation of the banking 
system, and the establishment uf a general tariff. The 
latter is a somewhat anomalous case. Federal control 
of a tariff is apt to find its place among the powers of 
the central government from financial reasons 
than from economic. The tariff offers a convenient 
and somewhat surreptitious form of taxation. Though 
not theoretically a requisite power of the central gov- 
ernment, it is in practice of great importance : tariff 
walls are a serious impediment to the consolidation 
of national life. To illustrate this one may refer to 
the tariff bickerings of the thirteen states under the 
Articles of Confederation, or to the case of the German 
states united in the confederation of 1815. In this last 
instance not only was each state a separate tariff area 
from the others, but the single states were subdivided, 
— Prussia was a political unit, but contained sixty- 
seven different tariff areas.' As a fourth class may be 
placed the debatable category of subjects whose allot- 
ment to the federal or component government is a mat- 
ter of opinion and must depend on the circumstanoea 
of the case. Here the conspicuous examples are seea 
in the regulation of marriage and divorce and in the 
control of public education. Beyond this as the fifth 
and final class lie those duties which certainly ought 
to be left to the constituent governments to perform. 
Here again opinion may differ, but public works of 

' See Id thu aonnectiou S«iguotKH, PolUical Hisliry of JBurapt, J 
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merely local scope, public charities, the regulation of 
the liquor queation, etc., are generally included. 

With this outlioe let us uow briefly compare the 
actual distribution of powers in the chief federations 
under our notice. We may begin by quoting the legis- 
lative powers assigned to Congress by the Constitntion 
of the United States. 

"The Congress shall have Power to lay and collect 
Taxes, Duties, Imposts and Excises, to pay the Debts 
and provide for the common Defence and general Wel- 
fare of the United States ; but all Duties, Imposts and 
Excises shall be uniform throughout the United States ; 
I "To borrow money on the credit of the United 
States; 

"To regulate Commerce with foreign N^ations, and 
among the several States, and with the ludiau Tribes; 

" To establish a uniform Rule of Naturalization, 
and uniform Laws on the subject of Bankruptcies 
throughout the United States ; ^ 

" To coin Money, regulate the Value thereof, and of 
foreign Coin, and to fix the Standard of Weights and 
Measures; 

" To provide for the Punishment of counterfeiting 
the Securities and current Coin of the United States ; 

" To establish Post Offices and post Roads ; 

" To promote the Progress of Science and useful 
Arts by securing for limited Times to Authors and In- 
rentors the exclusive Bight to their respective Writ- 
ings and Discoveries ; 

" To constitute Tribunals inferior to the Supreme 
Court; 

" To define and Punish Piracies and Felonies com- 
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proper for carrying into Execution the foregoing Pow- 
ers, and all other Powers vested by this Constitution in 
the Government of the United States, or in any De- 
partment or Officer thereof." ' 

It will be seen at once that apart from the special 
provisions relating to the Indians and the District of 
Columbia, there are no powers granted here that have 
not been given to the central government in all the later 
federations. The national government receives by this 
article but little more than the necessary powers of 
government. The residual power of government — the 
authority to control those things for which no special 
provision is made — is elsewhere explicitly withheld 
from it. 

Let us place in immediate comparison with this the 
allotment of power between tlie federal and provincial 
governments in the Dominion of Canada. The basis of 
the constitution of Canada is a statute of the British 
Parliament named the Britisli North America Act of 
1867. The provisions in respect to the distribution of 
power are in the ninety-first, ninety-second, and ninety- 
third sections of tlie act. They are particularly inter- 
esting in the present connection because they are based 
on the arrangement made in the Constitution of the 
Unitecl States revised in the light of subsequent polit- 
ical experience. In addition to the powers possessed 
by Congress, the le^slative power of the Dominion 
Parliament extends to the criminal law, marriage and 
divorce, interest, and the raising of money by any 
mode or system of taxation. Other things, such as 
banking, etc., are included which are not explicitly 
" Art. i, S 8- 
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granted to the Congress and to which the federal au- 
thority in the United States only reaches by interpreta- 
tion of implied powers. lu addition to this the statute 
enacts that the Dominion Parliament has legislative 
power " in relation to all matters not coming within 
the classes of subjects by this act assigned exclusively 
to the legislatures of the Provinces," The amount of 
federal power expressly granted contrasts strongly with 
the section of the American Constitution quoted above. 
Even as compared with the power of Congress when 
expanded by the doctrine of implied powers, the con- 
trol of the Dominion over such items as the crimi- 
nal law represents a considerable increase of federal 
authority. 

Closely following upon the making of the Canadian 
constitution, we have the constitutions of two impor- 
tant federal states still in operation. These are ths 
constitution oE the German Empire (1871) and that 
of Switzerland (1874). lu each of these the scop© of 
the central power is far wider than in that of the 
United States. In Germany the constitution, together 
with an amendment of December 20, 1873. grants to 
the federal government the control, not only of the 
things within the jurisdiction of Congress, but also the 
criminal law, civil law and judicial procedure, banking, 
medical practice, railroads (except in Bavaria), the 
regulation of the press, of trades, insurance (includ- 
ing workingmen's insurance and pension laws), and 
other matters." In Germany the legislative scope of 
the central government is vastly greater than in Amer- 
ica. Its action in tlie administrative direction is leas, 

' Imperial Ct 
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since the principle of deceatralization is here adopted 
and the federal measures (tariff, etc.) are carried out 
by tlie authorities of the constituent governments. The 
action of the central government is further narrowed 
in practice by the use that is made of the principle of 
concurrent jurisdiction. In many of the matters men- 
tioned above the power of the federal government is 
not exclusive. Where the federal government has not 
seen fit to act, the states are free to exercise a legisla- 
tive power. This applies for example to the control of 
railroads, medical practice, the criminal and civil law, 
etc. The federal juriadiction is only exclusive where 
from the nature of the case it must be so (such as rais- 
ing of money on the credit of the empire) or where it 
is expressly stated (for example, the taxation of im- 
ports).' To prevent conflict of authority it is provided 
that a federal law always overrides a statute of one of 
the constituent parts of the empire. This same princi- 
ple of concurrent jurisdiction obtains of course in the 
United States, but to a much less extent ; most of the 
powers granted to Congress are forbidden to the com- 
monwealths, bnt in some matters, such as bankruptcy 
laws, they may act in the absence of federal legislation,' 
The present constitution of Switzerland (1874), to- 
gether with the amendments since added, shows a wide 
range of federal power. " The legislative authority of 
the national government," says Professor A. Lawrence 
Lowell,' " is much more extensive in Switzerland than 

' Imperial Constitntion, art. t^li. 

* Tbia sabject i> vail tnaled b; Bargta, Folilieal Scienct and Can- 
ttilvtuitai Lav), Tol. ii, chap. -nx. 

• Qootnannii onJ Portia in Canllnenlal Eiirojit. rol. ii. chsp- xi 
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in tiliis country, for in addition to the powers conferred 
upou Congress it includes such subjects as the regula- 
tion of religions bodies and the exclusion of monastic 
orders, the manufacture and sale of alcoholic liquors, j 
the prevention of epidemics and epizootics, the game I 
laws, the construction and operation of all railroads, I 
the regulation of all labor in factories, the compulsory j 
insurance of workmen, the collection of debts, and the I 
whole range of commercial law." To this may be I 
added the fact that the federal government has the I 
power (under the constitution) to compel the can- 
tons to establish compulsory secular education, gratu- 
itous in the primary schools. The Swiss govemmeDt 1 
has, however, no power to levy direct taxes. 

As a concluding instance let us notice the position -I 
of the central power in the recent federation of the ] 
Australian colonies. The Commonwealth of Australia, 
considered apart from its connection with the British 
Empire, is a federal unit made of six separate " states." ' 
Its constitution, like that of Canada, is found in a statute 
of the British Parliament enacted in 1900, under the 
title of the Commonwealth of Australia Constitution 
Act. The legislative power of the federal parliament 
is laid down in great detail.^ It includes all the essen- 
tial and virtually essential powers already treated, such 

' Rightly or vrongly tbe AnBtTalians have adapl«d ths term states as 
the official dvsieD&lion of the component parts of their federation. 
Since the whole boi)y is officinUj called the CommoaBeallh, we fiud 
the temiinulog; used bj ProfessoT Bnrgess and uthec American *rit«n 
exactly reversed. 

* CottstiCation Act, part T, § 51 and § 52. A good cominentary 'm 
given by Professor Hiurison Moore, TAr Commomivall/i of Aialralta, 
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as defense, taxation, postal service, tariffs, interstate 
commerce, etc. Id addition to this the federal author- 
ity is explicitly declared to extend to bounties on 
production or export, insurance (other than state in- 
surance), marriage and divorce, invalid and old-age 
pensions, foreign corporations, acquisition of state rail- 
ways (with consent of the state), railway construction 
(with similar consent), railroad control even without 
consent if needed for military purposes, conciliation of 
industrial disputes, if not confined to a single state, 
immigration, influx of criminals, and other minor mat- 
ters. It is interesting to notice the use that is made of 
the principle of concurrent jurisdiction. The German 
constitution had, as- we have seen, deliberately adopted 
this plan. The British North America Act, on the 
other hand, tries to indicate the powers of Dominion 
and provincial governments as exclusive of one another; 
in practice this has led to confusion. In Australia only 
a few of the powers are expressly declared exclu- 
sive (§ 52). In the majority of instances the state 
government may act where the federal government has 
not done so. But, as in the German Empire, " When 
the law of a state is inconsistent with a law of the 
commonwealth the latter shall prevail." This last 
provision must not bo misunderstood. The law of the 
commonwealth in question must not transcend the con- 
stitutional power of the federal parliament, otherwise 
its application can be declared invalid by the courts, 
just as in America. 

6. Conclosions. From the foregoing comparison of 
the chief federations of the nineteenth century, impor- 
tant conclusions are to be drawn. There is manifest 
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througliout the tendency to entrust the central or na- 
tional government with a wider and wider sphere of 
authority. For this several reasons are to be assigned. 
In the first place it represents a process that is alto- 
gether natural, and which may rightly be spoken of 
as organic. The nnits of the federation once brought 
into contact begin to grow together, and to be knit 
into a more and more united body. The original jeal- 
ousy and particularism of the separate parts are grad- 
ually merged into the wider outlook that accompanies 
a larger national life ; the central government of the 
federation becomes a part and parcel of each individ- 
ual citizen, and enlists in its support a broader patrnJ 
otism than narrow adherence to the interests of 1 
section of the community. Where the sense of natu- 
ral greatness is involved constitutional limitations can 
be overridden with public approval; the addition of 
Louisiana to the territory of the United States at 
once suggests itself in illustration. An equally potent 
factor leading to the extension of federal power is 
found in the material conditions of modern life. Rapid 
transportation, the telegraph, and the evolution of 
production and commerce on a scale undreamed o£ ' 
at the making of the Constitution have broken down 
the economic barriers that once existed. Commuai- 
ties that were originally absolutely distinct in their 
economic and social life have undergone a complete 
industrial amalgamation. Each administers to the 
wants of the other, and each in turn receives a benefit. 
The wheatBelds of the Dakotas and the factories of | 
Massachusetts are complementary to one another. 
Where industry and commerce are thus fused into a 
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single economic life, it is impossible to separate the 
control of them into iliBtinot territorial districts. It 
becomes au abaohite necessity that the powers of the 
federal government must be either so expressed or so 
interpreted as to cover the whole rauge of ecouomio 
life that has passed the bounds of the component 
"states" and become national. It is for this reason 
that the process of addition to federal power may be 
expected to continue in the future. Before the intrud- 
ing forces of industrial civilization " state lines " are 
becoming more and more meaningless. Moreover, the 
true path to be followed has been already indicated by 
the German and Australian constitutions. By adopting 
the plan of concurrent jurisdiction and leaving it to the 
central government to occupy the field in proportion 
as the progress of national evolution demands it, a way 
is open for continued expansion without suffering the 
pangs of amendment, or relying upon the strained in- 
terpretation of the law. 

We have still left out of consideration the question 
of how the American Constitution, made at a time when 
local jealousies prescribed the most grudging admission 
of federal power, is able to adapt itself to the changed 
situation of to-day. That this is not done by legal amend- 
ment has been already shown : the amending machinery 
of the ConstitnttoD is so rigid and immovable that it ia 
valueless for the kind of adaptation here demanded. 
But instead of technical amendment a process of virtual 
amendment lias been effected continuously through the 
nineteenth century by the interpretation given to the 
Constitution by the courts. The Constitution is fortu- 
nately an elastic document, capable of meaning much or 
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little at the will of its interpreter. The courts tberefni 
have fallen back on the doctrine of " implied powers, "' 
and have stretched the Constitutioii to cover things 
never contemplated in its literal meaning. " A power 
vested," s^d Chief -Justice Marshall, " carries with it 
all those incidental powers which are necessary to its 
complete and efficient execution." The purchase of 
Louisiana, the Embargo Act of 1807, grants of land for 
railroads and canals, the annexation of Texas, grants 
of land for agricultural colleges, etc., are not things 
for which direct authority can be found in the enu- 
merated powers of the federal government.' It is by 
interpretation only that Congress has the power to 
issue paper money, to make anything it wills legal ten- 
der, to charter and regulate national banks, to cliUm 
monopoly of the postal service. It is probable that, if 
future needs demand it, the Constitution can be held to 
permit the national government to build, buy, and own 
railroads, and to monopolize the telegraph service. 
That this device of latitudinarian interpretation has 
filled a most useful historical purpose is beyond a 
doubt. It is an excellent example of the political 
genins inherent to the Anglo-Saxon temperament, that 
the difficulty created by the error in making amendment 
so rigid should be surmounted by so simple and natural 
a remedy. The error remains an error nevertheless. 
The Swiss or Australian system, whereby recurring 
amendment is part of the life of the constitution, ia 
greatly to be preferred. 

' See Andrews, Alanual ejfthe ConiCilidion, p. 135. 
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1. The Acqalsition of DepsndeacieB. — 2. ColonieB of the Ancient 
World. — 3. Colonial Eipanaion after the Discover; of the Ses 
Route to the E^t Indies and the Discoiery of America ; Spanub 
Colonial SjBtem. — 4. Colonial Policy of Eneland and Franoe in the 
SoTenteenth and Eighteenth Centnries. — 5. The American Reiola- 
tion.'-S. Alteration of Britiat Colonial Poliay in the Nineteenth 
CeDtur;; Eetablislinient oE SeU-Goiemment. — 7- Present Britiali 
System of Colonial AdministratioD. — S. Imperial FederatioD. — 
9. Recent Colonial Eipangion of Earopean SUtea. — 10. The De- 
pendencies of the United Stoles. 

1. The Acquisition of Dependencies. Taking 

the word colony iu ita widest sense to iDcliide all kinds 
of dependencies, we are met by the fact that the colo- 
nies of the world occupy two fifths of the land surfaca | 
of the globe, and contain a population of half a bil- 
lion people. Great Britain has at least 350,000.000 
colonial subjects, France 56,000,000. the Netherlands 
85,000,000, Belgium 30,000,000, and Germany about 
15,000,000.' The political status of the communities 
thus controlled presents the greatest diversity. In the 
strict theory of law each of them is under the abso- 
lute dominion of the sovereign state to which it " be- 
longs." In practice they vary, from the virtual inde- 
pendence enjoyed by Canatla and Australia to the total 
dependence of Gibraltar or Madagascar. The vast 
' Statistics taken from the Boreaa of Statistics pablicatiDii, Cpionial 
A^iminutration (1901). 
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extent and the great natural resources of the modem 
colonial area indicate its importance in the future his- 
tory of the world. The realizatioa of this by the great 
powers has led, during the past twenty-five years, to a 
renewed colonial expansion, in which practically all 
the "unclaimed" territory of the world has been par- 
titioned among the leading states. The subject of colo- 
nial administration, both political and economic, haB 
taken on, in consequence, an increased interest, and 
attention is more and more directed to the study of the 
syetematic management of dependencies. The recent 
expansion of the United States resulting from the war 
with Spain has rendered this portion of the study of 
government one of especial consequence to Americans. 
The present chapter, therefore, will be directed towards 
an inquiry into the origin and evolution of colonial goT- 
emment, the different systems of administration now 
employed, and the question of the political future of col- 
onies. Throughout the chapter it will be proper to de- 
vote most attention to the colonies of the United King- 
dom. Great Britain has been, par exctUence, and still 
is, the colonizing country; and it is by the British gov- 
ernment, in a somewhat groping and half-conscious way, 
that what may be called the modern system of colonial 
administration has been worked out. The new depen- 
dencies of the United States will be examined in con- 
clusion in order that their present government may be 
discussed in the light of British experience in the past. 
A sovereign state comes to possess dependencies in 
various ways. The simplest is that of conquest, by 
which the vanquished community is subjected to the 
rule of its victors. Saoh was the case with the ex- 
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pansion of Kome, whose "provinces" were countries 
conquered by the Iloman arms. The Spanish colonies 
of Mexico and Peru, and tbe British dominions !n 
India, were the fruits of conquest. Closely akin to this 
is the acquisition of a colony by cession. A country 
possessing a colony may be compelled by defeat in war 
to cede the colony as the price of peace, or induced 
from commercial reasons to sell it. The numerous 
treaties of the eighteenth century, whereby France and 
England handed their colonial possessions back and 
forward, were of this sort. The cession of Canada by 
France (1763), and of the Philippines by Spain (1898), 
are instances of colonial acquisition by war, while the 
purchase of Louisiana (1803) illustrates tbe purely 
financial process of acquisition. In addition to these 
two modes of colonial aggrandizement there remaina 
what may be called, par excellence, the colonizing 
process, namely, that of occupation and settlement. In 
this case the claim to the colony rests, if not on actual 
discovery of the land (Newfoundland, Australia, etc.), 
at any rate on priority of actual occupation. Where I 
a native population is found in fixed agricultural settle- I 
ments, the assumption of control approximates to c 
quest. But where the native population is sparse and 
migratory, merely wandering over the land in nomadic 
fashion, living on the bounty of nature and the fruits 
of the chase, their presence ought not to invalidate the 
claim of immigrants proposing to make a permanent 
and fixed settlement. Much sentiment has been wasted 
over the supposed claim of the Indians to the continent 
of North America. When it is recalled that the whole 
Indian population, from Newfoundland to Florida, and 




from tbe Missiasippi to the sea, was about as numer- 
ous as the inhabitants of a large American city (prob- 
ably about 200,000), and that its settlements were 
only in a few places fixed and agricultural, its " claim " 
to ownership of the whole country becomes somewhat 
absurd. One may well ask how far such reasoning should 
be carried. Did the few starveling bushmen of the des- 
ert and forest of Australia own the whole continent? 
Without accepting the brutal code of the right of the 
strongest, one may in all reasonableness recognize the 
right of civilized nations to the acquisition of territory 
, which is only "squatted upon" by wandering savages. 
2. Colonies of the Ancient World. Of the colo- 
nies of the ancient world those of Greece and Phte- 
nicia along the shores of the Mediterranean are the 
most noteworthy. The Phcenician settlements were for 
the most part merely trading stations, but there were 
exceptions also (such as Carthage) in which a large 
body of emigrants established a permanent agricultural 
settlement. The colonies of Greece were on a larger 
scale : they resulted first of all from the Dorian inva^ 
sion of the Peloponnesus about 1000 B, C, which drove 
many fugitives to seek new homes. Similarly the con- 
quests of the Spartans and the inroads of the Persians 
occasioned a scattering of some of the conquered tribes. 
Other colonies were due to the political dissensioas 
with which the restless city states of Greece were rife 
and which sometimes resulted in the deliberate with- 
drawal of a part of the citizens to found a new city 
elsewhere. But the establishment of Greek and Phoe- 
nician colonies did not involve what we now think of 
ae colonial government. Athens, indeed, succeeded in 
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exacting money tribute from the cities she had planted 
in the ^gean Sea, basing her claim on the naval pro- 
tection afforded them. But the general practice was lo 
regard a colony as an independent political unit from 
its inception. It vas an emigration, an '* outswarming " 
of freemen who carried with them the same right of 
self-government that they had had in their former home. 
A somewhat different type of colony made by settle- 
ment in ancient times is seen Jn the Roman colonia. 
This was a settlement of Roman soldiers on land allotted 
to them by their general after it bad been conquered ; 
here the prime object was to create a frontier defense 
of the empire, but these colonies often developed into 
permanent settlements. 

3. Colonial Expansion after the Discovery of 
the Sea Route to the East Indies and the Discov- 
exy of America; Spanish Colonial System. It is 
with the discovery of the sea ronte to the East Indies 
and of America that modern colonization begins. The 
sixteenth century opened to the adventurous spirits of 
Europe a wonderland of unknown countries, in which 
to satisfy their passion for exploration and adventure, 
their lust for gold, their chivalrous ambition to increase 
the dominions of their king, and their pious desire to 
spread the Christian religion to the uttermost parts of 
the earth. It was in this age of adventure and conquest I 
that Spanish and Portuguese colonial aggrandizement | 
acquired the peculiar characteristics of domination and 
levying of tribute which proved its ruin. The Portu- 
guese, sailing around the Cape of Good Hope, secured 
a monopoly of the rich trade of the East. Thither their 
merchants flocked in great numbers, setting up ti 
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stations on the coaet of Africa (Sofala, Zanzibar), on 
the shores of the Indian Oi^ean (Goa, Malacca, etc.), 
among the East India Islands, and even in China and 
Japan (1542). In Brazil, partly by sending over exiled 
Jews and transported criminala, they founded a planta- 
tion colony in which the sugar cane was cultivated and to 
which slaves were early introduced from the coast of 
Guinea. Feudal grants of land were made to nobles of 
Portugal with almost absolute power over the natives. 
The Spaniards, equally adventurous, directed tliem- 
selves not to the East, but to the West Indies, and to 
the mainland of Central and Southern America. A bull 
of Pope Alexander VI (1493) had divided the unchris- 
tian world with magnificent generosity between Spain 
and Portugal ; Spain was to have the western world, 
Portugal the east, A revision of the shares by treaty 
gave Brazil and Labrador to Portugal and all the rest 
of America to Spain. The Spaniards proceeded to 
make good this shadowy claim by vigorous conquest. 
By the year 1510, Cuba. Hispauiola, Porto Rico, 
Jamaica, and other islands had fallen an easy prey. 
Mexico was conquered by Cortes (1519-21), and Pern 
fell before the brutal conqueror Francis Pizarro (1525- 
35). Thence Spanish dominion spread over the whole 
of Central and South America, except Brazil. 

From the very beginning, however, the colonial sys- 
tem of Spain' hatl taken a false bias. The colonial es- 
tablishments were regarded solely as a source of profit 
to the conquerors. There was no question of real self- 
government or liberty of trade. A recent writer ' has 

1 Se.> ZimmennBnQ, Die Eunq>a{Kitit Kcionien, ToL i (I8IH). 
■ Profeuor Bl»ckniBr, U. S. Bnrua of Staditiai Publioalion, Colo- 
niai AdmimiCraaim (19U1). 



264 THE STRUCTURE OF THE GOVERNMENT 

thus described tbe Spanish system of admlnistratioD in 
the centuries which followed : '' All the laws, the con- 
trol of trade, commerce, agriculture, finance, taxation, 
the foundation of municipalities, the management of the 
natives, and the regulation of religion were made in the 
mother country, and sent to the colonies with the expec- 
tation that the colonies would adapt themselves to the 
laws. Nor did the decrees of the crowu and its agencies 
atop here, but the home bureau organized the colonial 
goyernmeut, local and central. The officers and rulers 
were natives of Spain sent out to rule their distant de- 
pendencies. During the Spanish domination in Amer- 
ica nearly all the important ofdcea of the state and 
church had been filled by Spaniards. The presidents 
and judges of the courts were from Sjiain. There were 
18 Americans out of 672 viceroys, captains-general, and 
governors ; and 105 native bishops out of 706 who ruled 
in the colonies. This system of officialism continued in 
aU of the colonial possessions of Spain to the close of 
the present [the nineteenth] century." In matters of 
trade and industry the Spanish colonies were under the 
most stringent regulation. They could trade with no 
other country but Spain itself, and even then only 
through the organization known as tbe Casa de Contra- 
tacion, which held a monopoly. That such a system 
contained in itself the seeds of its own ruin is only too 
evident. The revolt of the Spanish colonies and the 
establishment of their independence in the early part 
of the nineteenth century were the natural outcome of 
such a vicious and short-sighted colonial policy. 

4. Colonial Policy of England and France in 
the Berenteenth and Eighteenth Centuries. Al- 
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thongh England and France were early in the field 
with voyages of exploration (Cabot, 1497, Cartier, 
1534) the establishment of their American colonies 
belongs to the seventeenth century. With Chaniplain's 
permanent settlement ou the St. Lawrence (1603) , and 
the landing of the Pilgrim Fathers (1620) the begin- 
nings were laid of New France and New England. 
From the grant of the charter to the Vii^nia Com- 
pany, 1606, dates the commencement of the plantation 
colonies of the South. That the English colonies 
grew and flourished on the Atlantic is to be attributed 
to the good fortune of the English government, rather 
than to its political foresight. The sterling qualities 
of the colonists themselves, animated by the high 
purpose of religious refugees, or by the daring of 
adventurers, had much to do with their success. It 
was through the neglect, and not by the policy, of the 
home government, that the colonists acquired their 
political right of self-government. The charter granted 
to the MassachusettH Bay Company in 1628 waB 
intended by the government as a sort of commercial 
instrument for the conduct and governance of a trad- 
ing company. It was the emigration of the officers 
and the company itself to the shores of America which 
converted it into a political constitution. In tlie seven- 
teenth century the English in general did not dream 
of the magnitude of the colonial empire which lay 
within their reach. In this their colonial policy was 
sharply contrasted with that of France. The French 
government early recognized the possibilities of Ameri- 
can colonization : they realized the value of the St. Law- 
rence and the Mississippi as opening the way to the 
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interior of the continent, and planned a vast colonial 
empire wliich should encircle the narrow English 
settlement of the Atlantic seaboard. The English 
government in the seventeenth century gave little or 
no help to its dependencies ; the French were ready 
from the first with money and ships to he used in the 
upbuilding of New France. It has been part of the 
irony of history that the magnificent empire thus 
planned by the French should have passed by the 
fortune of war into tbe hands of the British crown. 

But before the close of the seventeenth century, the 
American colonies, from their growth in population and 
the development of their resources, began to assume a 
new importance. The colonial trade offered a harvest to 
tbe merchants of tbe mother country, and supplied a new 
bone of contention to vex the long-standing quarrels of 
England and France. Indifferent as the British gov- 
ernment bad been to the political position of its earlier 
colonists, it adopted iu reference to tbe growing trade 
of the colonies a policy much resembling that of Spain. 
So too did the French, whose colonial schemes included, 
of course, the profit to be derived by the mother coun- 
try from the natural wealth of its possessious. Already 
in the reign of Charles II the navigation acts ' had 
placed restrictions on colonial commerce. By the first 
of these (1660) foreign ships were forbidden to trade 
with the colonies. All colonial sugar, tobacco, cotton, 
indigo, and other enumerated articles were to be sent 
only to England, or to an English possession; nor could 

' For the conteDtB of the navigation acts and a critjcism of Britiah 
coloninl policy iniolved, the student ma; consnlt E^rton, SAorl Hu- 
torg of British Colonial Policy, a really admirable work. 
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foreigners become merchants in an English colony. 
A new act of 16G3 kept out all ships that had been 
built in foreign countries. An act of 1664 obliged 
European goods, even if placed in English ships, to be 
first landed in England before being exported to the 
colonies. Finally, an act of 1672 made goods passing 
from colony to colony liable to whatever customs du- 
ties they would have incurred if brought into England. 
These are the famous navigation acts which formed the 
basis of the English colonial policy of the eighteenth 
century. It was necessary indeed to modify them by 
making concessions to the colonists where they became 
too burdensome. The trade in wine and fish between 
Portugal and New England was made an exception. 
On the other hand the acts were reenforced by a num- 
ber of statutes in the early part of the eighteenth cen- 
tury. Such a commercial code, if applied to a modem 
colony, would appear monstrous. It can however be 
BRid in defense of the acts, that they helped to encour- 
age the growth of British and colonial shipping, and 
thus contributed to the national defense of both the 
mother country and the colonies. Nor did the restric- 
tions laid upon trade press as severely upon the colonies 
as might be imagined. Evasion of the laws was notorious, 
and in any case the natural direction of commerce was to 
the British Isles. Less defense can be found for the pol- 
icy of Great Britain in legislating in the eighteenth cen- 
tury against colonial manufactures. "The creating of 
manufactures in the colonies," ran a resolution of the 
British House of Commons in 1719, "tends to lessen 
their dependence on Great Britain." In accordance 
with this a statute of that year, fortunately applied only 
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in part, forbade all forms of iron manufacture in the 
American colonies. Indeed, when all is said, the whole 
code of commercial and industrial regulation must be 
oonBidered as the outcome of the inveterate European 
habit of viewing colonial establiahmenta as a source 
of mercantile profit. " The deliberate selfishness of 
English commercial legislation," says Mr. Lecky, 
digging a chasm between the mother country and her 
colonies, which must inevitably, when the latter had be- 
come sufficiently strong, lead to separation."' 

5. The American Revolntion. The cjuarrel be-' 
tween England and her American colonies which ended 
finally in independence is the most important fact in the 
evolution of colonial government. It showed to the world 
the elementary fact of colonial administration, that no 
civilized colony of size and increasing population can 
be kept in a state of permanent political tutelage. It 
led England to adopt, not immediately but ultimately, 
the policy of colonial autonomy. What had previously 
been done through neglect was now sanctioned by the 
teaching of experience. Yet, as in every quarrel, there 
were certainly two aides to the question. On the one 
side was the righteous protest of a free people against 
political dictation, against that " taxation without re- 
presentation," the very sound of wliich is repugnant to 
Anglo-Saxon ears ; on the other aide were pressing 
needs of imperial defense.' The patriotism of national 
historians has long obscured the one or the other of 

1 W. E. H, Leckj, Eiilary of England in On Eighteenth Certtnrg, tqL 
iii, chap. ni. 

^ The EtigliaK side of the controverar is to be foand in LmIcj, 
Hillary of England in the Bigkletnlh Centiny, toL iii, etup. aii ; and 
I^ierUn, Sfwn Biiterg of Briiiih Ceionial Pclieg, bk. u {ptuHm). 
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the two Bidea of the controversy ; it is only after a 
lapse of a century and a half that a clearer visioti ia 
becoming possible. Tliat the American resistance to 
imperial taxation in the form in which it came to them 
vas justified seems beyond a doubt. But the colonies 
were equally wrong in adopting towards the vexed 
question of imperial finance the selfish inertia of in- 
difference. Unkindly critics have not scrupled to say 
that it was not " taxation without representation " that 
they resented, but taxation in any form and by any 
authority. The strain ou the imperial treasury of pro- 
tecting British subjects, both home and colonial, against 
foreign powers had been great. The successive wars 
against France — King William's war (1689-97), Queen 
Anne's war (1702-13), King George's war (1744-48), 
and the French war (1756-63), to give them the 
names by which they were known to the colonists — 
bad increased the national debt at an alarming rate. 
Amounting in 1702 to a little over twelve and a half 
millions pounds, it stood at over one hundred and thirty- 
two millions at the Peace of Paris (1763). Much of 
this had been spent in defense of the American posse»- 
sions. The colonies indeed had contributed, in separate 
fashion and in unequal proportion, both money and men 
to aid the British arms in America. It was a colonial 
expedition that captured Louisburg in 1745, the money 
thus spent being partly reimbursed by a parliamentary 
grant from Great Britain. But colonial contributions 
for defense were irregular and unequaL The colonies 
removed from the scene of immediate danger were in- 
clined to shirk responsibility altogether. During King 
George's war the New York Assembly proved quite 
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intractable. At first they would do nothing for defense 
later they contributed money sparingly for the Louis- 
burg expedition, but would send no men. New Jersey 
was an inveterate delinquent. Sheltered by the adja- 
cent colon ie a from the actual ravages of frontier 
warfare, she was never ready to make adequate contri- 
bution towards the common defeuae. In Queen Anne'a 
war the Asaembly struggled hard to prevent the raising' 
of a military force, and was only forced into doing 
by the packi]ig of the house. Contributions were made 
to King George'a war, but in the great final struggle 
o£ the French war New Jersey remained culpably in- 
active.' These were not isolated instances, but were 
characteristic of the difficulty of obtaining joint action 
from the colonial governments. Mr, Lecky thus de- 
scribes the situation : " In order to raise the money for 
the support of the American army it was necessary to 
have the assent of no less than seventeen colonial as- 
semblies. The hopelessness of attempting to fulfill 
these conditions was very manifest. If in the agonies 
of a great war it had been found impossible to in- 
duce the colonies to act together ; if the Southern col- 
onies long refused to assist the Northern ones in their 
struggle against France because they were far from 
the danger ; if South Carolina, when reluctantly raising 
troops for the war, stipulated that they should act only 
within their own province ; if New England would giva 
little or no assistance while the Indians were carrying 
desolation over Virginia and Pennsylvania, what chance 
was there that all these colonies would agree in time 
1 See Lodge, Skorl HUtorg of the Engliah CoionUa in America, obmp. 
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of peace to propose uniform and proportionate taxation 
on themselves ia 8Up]iort of an English army ? " The 
financial diffifulty to be faced was thus an actual one, 
though aggravated by the mistaken policy of the Brit- 
ish crown. The colonies and the mother country had 
reached an impasse ; further continuance on the exist- 
ing basis was no longer possible ; the only solution 
could have been found in a joint revision of inter- 
imperial relations ; this the dull stupidity of the Eng- 
lish administration and the willful inertia and mutual 
jealousies of the colonies rendered impossible,' It is 
of importance properly to appreciate the historic situ- 
ation thus created ; for the relative fiuancial situation 
of Britain and her colonies ia now reproducing itself 
on the horizon of the twentieth century. To this at- 
tention will be directed later. 

6. Alteration of BritiBh Colonial Policy in the 
Nineteenth Century; EBtabliahment of Self-Oov- 
erument lu what has been said above it is not meant 
to imply that the system of self-government iu the col- 
onies was established at once after the American Revo- 
lution. Indeed, for the time being, the case was rather 
the contrary. The king and his ministers, attributing 
the disaster of their colonial system to the license al- 
lowed to the colonial assemblies, were inclined to tighten 
their grip upon their remaining dependencies. The 
Quebec act of 1774 established royal government in 
Canada with no elective assembly, but only a council 
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nominated by the crown. Even under Pitt'fl constitu-. 
tional act of 1791 tlie measure of liberty granted to 
the Cauadians, and intended to reward the allegiance 
of the Loyalists, consisted only in the right to elect the 
members of the lower house in each of two provinces. 
The governor, the executive council, and the legislative 
council or upper house, were all appointed by the 
The same is true of the other North American colonii 
Those that already had partial self-government 
Nova Scotia, Barbailoea, Jamaica, Bermuda) were not 
deprived of it, but those newly acquired (Trinidad, 
etc.) were kept uuder crown government. Cape Colony, 
definitely ceded in 1815, remained under military gov- 
ernment till 1835. Even then the civil government 
established was a nominated and not an elective one. 
Self-government being out of the question in a penal 
settlement, Australia remained long in direct depend- 
ence on the crown. But the lesson taught by the 
Amerteaa Revolution had nevertheless been effective. 
As the new colonies grew in population and importance, 
the opinion gained strength that both justice and ex- 
pediency demanded that they should administer their 
own affairs. Even on commercial principles it was 
thought that colonial liberty was more profitable thao 
colonial bondage. Tlie doctrines of the political econo- 
mists which became in the middle of the century the 
official creed of the English government, brought about 
the establishment of free trade (1846) and the repeal 
of what was left of the navigation acts (1849). Already 
before this the serious rebellion in Canada (1837) and 
Lord Durham's report, strongly recommending the 
establishment of responsible government, had called 
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public attention to dangers of the existing system. The 
acit of unioii of 1840, joining upper and lower Canada 
into one, introduced the principle of parlianientiiry self- 
government on the model of the British jmrliament. 
In the next deoade the same "enfranchisement" was 
extended to the other pronnces of British North 
America and to all the other colonies in a position to 
receive it, — to New Zealand (1852), to Cape Colony 
(1853). to Victoria (1854), to New South Wales and 
Tasmania (1855), to South Australia (1856), and to 
Queensland (1859).' 

It is interesting and instnictive to observe the atti- 
tude adopted in England towards the colonies at the 
time of the grant of self-government, and in the period 
immediately following. In the first place two great 
questions of paramount interest in the colonial policy 
of the present day were left entirely out of sight, — 
the tariff relations of the colonies with the mother 
country, and the question of imperial defense. That 
the tariff should have passed unconsidered was entirely 
to be expected in the light of the ideas then prevalent ; 
indeed tlie question seemed to have settled itself in the 
course of nature, and the optimistic free-traders of the 
middle of the century took it for granted that tariff 
barriers were soon destined to disappear the world 
over. It seemed unnecessarj-, therefore, to stipulate 
for free trade or any form of customs union between 
the United Kingdom and its dependencies. The other 

1 Lord Gr«y's tnatiia, 7^ Celenial Poticy af Lord John EiuidVt 
Adniiniilralioa, it a formal defeoie of Ute polirc thus odupted. Kaul 
WM gnnted an alected le^iUture in 180t) aud acqaired cvspousibla 



pi^oblem, that of imperial defense, was also passed over ; 
perhaps by virtue of the very difficulty of its solution, 
perhaps as a result of the sanguine hopes that had beeu 
fostered in the peace eia. The policy adopted was not 
everywhere approved. Disraeli, speaking in 1872, and 
foreseeing with characteristic prescience the difficul- 
ties that must arise, pronounced it a mistake. "Self- 
government," he said, "ought to have been conceded 
as part of a great policy of imperial consolidation. It 
ought to have been accompanied by an imperial tariff 
, . . and by a military code which should have pre- 
cisely defined the means and the responsibilities by 
which the colonies should be defended, and by which, 
if necessary, this country should call for aid from the 
colonies themselves." 

But the* real secret of the willingness of the English 
people to leave the government of the colonies in the 
hands of the colonists themselves lay in the new viei 
that was becoming current as to the "manifest destti 
of the British colonies.' The example of the rise and 
progress of the United States seemed to point towards 
the inevitable future of all great dependencies inhabited 
by an enlightened and increasing population. Independ- 
ence seemed only a question of time, and the duty of 
the mother country was to give the colonies a sound 
political education in the methods of responsible gov- 
ernment, and when the destined hour came to let them 
depart in peace. The views of the "little Englaudera," 
of the Manchester school of economists, averse to lai 
military and naval expenditures, cosmopolitan 

g detail! ID 
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sympathies and sanguine in their hopes of the commer- 
cial unity of the world, powerfully stimulated public 
feeling in this direction. It is astonishing at the present 
date to look back on the opinion then prevalent. Sir 
F. Rogers (aftei-wards Lord Blachford), who foreleveu 
years was permanent under-secret ary for the colonies 
(1860-71), wrote at a later date (1885) of the views 
he held in the following terms : " I had always believed, 
— and the belief has so far confirmed and consolidated 
itself, that 1 can hardly realize the possibility of any 
one seriously thinking the contrary — that the destiny 
of our colonies is independence : and that in this point 
of view the function of the Colonial OflSce is to secure 
that our connection, while it lasts, shall be as profitable 
to both parties, and our separation, when it comes, aa 
amicable as possible." Such views were only too conu 
mon in the period of colonial history from 1840 to 1880. 
Payne, in bis "History of European Colonies" (1877), 
designed as an educational work for English schools, 
wrote : " Canada and Victoria are bound to England 
by a tie so alight that its rupture would not at all be 
dreaded; and such a rupture would hardly be felt 
whenever it happened." Great indeed is the contrast 
between such a point of view and the sentiments now 
entertained both in Great Britain and the colonies, of 
the relations of the dependencies to the mother country. 
But before considering the new imperialism and its polit- 
ical consequences, it will be best to pass briefly in review 
the varied systems of government at present obtaining 
in the colonial possessions of the United Kingdom. 

7. Present British SjBtem of Colonial Admin- 
istration. First let us consider the general principle! 
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which are adopted in the Tnanagement of the British 
colonial possessions. Some persons indeed might deny 
that there are any general principles involved ; for it is 
contrary to the spirit of British institutions to act on a 
formal and preconceived plan, and the method adopted 
is rather a habitual way of doing things, based on the 
teaching of experience, than a scientific and complete 
system of administration. The British system, if the 
word may bo allowed, recognizes no absolute right of 
self-government. It aims, in the words of Earl Grey, 
to allow " the inhabitants to govern themselves when 
sufficiently civilized to do so with advantage" and, 
where this is not the case, to provide " a just and im- 
partial administration of those colonies of which the 
population is too ignorant and unenlightened to manage 
its own affairs." It is recognized therefore that the 
government adopted in each colony must be in accord 
with the particidar conditions presented, must vary 
according to the race, character, and number of the 
population, their degree of enlightenment, the extent 
of the territory, and (as in the case of Gibraltar) with 
the possible military importance of the place for the 
defense of the empire. Within these limits the princi- 
ple ohtains that a colonial community of which the great 
majority is made of civilized whites shall be granted 
the fullest autonomy ; while to the other colonies shall 
be extended such a measure of self-govern uient as 
their circumstances seem rightly to demand. The prin- 
ciple of political training for future self-government, 
as is seen in the case of the elected municipal bodies in 
India, is also recognized. In the ease of every colony, 
however, the crown retains a certain power of control ; 
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tlie governor, or executive head of the colony, some- 
times nominal, sometimes actual, is the nominee of the 
crown ; the crown reserves a veto on all colonial legis- 
lation ; the final court of appeal for colonial cases is the 
judicial committee of the Privy Council. 

Though resting on this general plan, the governments 
of the British colonies present the greatest range of 
diversity in the details of their political constitution. 
Various classifications have been offered, of which the 
most satisfactory seems to be the separation first of 
alt int^ three great classes, — the crown colonies, 
the representative colonies, the responsible colonies. 
The crown colonies are those which have no BeJf- 
government; the representative colonies are those 
which have partial self-government; the responsible 
colonies are those which have complete self-govern- 
ment. These three divisions may be taken to indicate, 
not only the classification of the dependencies at any 
particular time, but also the stages through which a 
British colony passes in the upward progress. Canada, 
as has been seen, was a crown colony from its conqnest 
until 1791, a representative colony until the act of 
1840, and since tlien a responsible colony. 

In the first of these divisions, the crown coloniea 
(with which also the various protectorates are to be 
included), are comprised all those dependencies whose 
governing officials are all nominated by the crown. 
The list includes the Straits Settlements, Hong Kong, 
Fiji, Trinidad, Sierra Leone, Honduras, Gibraltar, St. 
Helena, and many other places. Within the group, 
however, various degrees of dependence on the home 
government are found. In the places of great military 
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and naval importance (Gibraltar, St. Helena) and 
flependeiicies containing but few white people, the con- 
trol of the crown is complete; the nominated officials 
ate appointed directly by the home government, and 
sent out to the colony. In Gibraltar the whole legisla- 
tive and executive authority is vested in the comiuan- 
der-in-chief, who is also governor. In other possesaious, 
representing a higher stage of colonial evolution, and 
which contain a considerable element of white, or at 
least of educated native inhabitants, the control of the 
crown ia less direct. In British Honduras, for example, 
the administration is conducted by a governor with a 
nominated executive council of five members, and a 
legislative council consisting of three ex-officio members 
and five others nominated by the crown from among 
the residents. The government of Hong Kong ap- 
proaches still more nearly to being representative. 
The governor has as his executive council a nominated 
body of eight members, six of whom (the secretary, 
the officer commanding the troops, the treasurer, the 
attorney-general, the harbor master, and the director of 
public works) hold their positions ex officio. There is 
in addition a legislative council composed of the same 
ex-officio members together with the captain-superin- 
tendent of police and six unofficial members, — four 
appointed by the crown (two of these being Chinese), 
one nominated by the Chamber of Commerce, and one 
by the local justices of the peace. Such a body, it will 
he observed, stops just short of the principle of pop- 
ular election. The details here given are not of im- 
portance in themselves, but are Intended to show the 
careful grading of the British colonial government. 
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Tie representative colonies ai-e tliose in wlioae gov- 
ernmeut the principle of election has been introduced, 
without, however, being allowed to predominate. To 
this class belong Cejion. Jamaica, Mauritius, the Baha- 
mas, Barbadoii, British Guiana, Bermuda, etc. Here 
again two degrees of relative de)>endence ma^ be 
distinguished. In some of them (as Mauritius and 
Jamaica) the legislature consists of a single body, a 
part of whose members are nominated and the rest 
elected ; iu others (as Barbados) the legislature con- 
sists of two houses, one entire house being elected by 
the people. But in all the representative systems, the 
officers of the executive are nominated, and the par- 
liamentary system of government does not obtain. The 
legislature (Council of tiovemment) of Mauritius, made 
up of the governor, eight ex-officio members, with nine 
nominated by the governor and ten elected members, is 
typical of the first class. Barbados illustrates the second 
and more advanced type ; it has a bicameral legisla- 
ture, the upper house (Legislative Council) composed 
of nine members nominated by the crown, and the 
lower, or House of Assembly (twenty-four members), 
being electetl annually by the people. 

At the apex of the system stand the really self-gov- 
erning, the responsible colonies, whose governments 
are modeled on that of the United Kingdom itself. 
These include Canada, Newfoundland, Australia (now 
federated). New Zealand, the Cape of Good Hope, 
and Natal. Within this group, in accordance with 
the general terms of the agreement of May 31, 1902, 
between the crowu and the Boers, still in arms, are 
to be included the Transvaal and the Orange River 
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Colony as soon as the progress of their paciGcation pei 
mits. The responsible colonies enjoy a viitua,! imle- 
pendenoe. Their governments have been created, as 
already seen in the ease of Canada and Australia, by 
statutes of the British Parliament which are practically 
equivalent to written constitutions. With the excep- 
tion of the nomination of the governor-general (or gO' 
emor, as the case may be), the reservation of the po< 
of disallowing colonial statutes, and the retention of 
the judicial committee of the Privy Council as the 
final court of appeal, the home government withdraws 
f i-om any internal control of the self-governing colonies. 
It must however be distinctly understood that in point 
of law this self-effacement of the imperial government 
is only operative at the pleasure of Parliament. The 
claim has indeed been raised in Canada that the grant 
to the Dominion Parliament of " exclusive legislative 
authority" over the matters enumerated in the British 
North America Act was "escluaive" of the authority of 
the Imperial Parliament itself. Such a contention is 
at variance with the very basis of the British constitu- 
tion, and cannot for a moment be accepted. But unless 
and until a statute of Parliament allows it, neither the 
crown nor any other authority in the mother country 
has any power over the colonies beyond that reserved 
in the constituent acts. 

These colonies are thus left free to manage their o«a) 
internal concerns. This includes the very important^ 
privilege of making their own tariff. All of the autono- 
mous colonies have availed themselves of this, and have 
erected protective tariffs against the trade of the mother 
country. Though recently British gooils hi 
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[ into Canada, New Zealand, and Soutli Africa ' 
at a preferential rate of duty, it was long true that the 
colonial tariffs placed British goods in the same position 
as those of a foreign country. The colonies have not the 
power to conclude treaties with foreign states, hut it has 
been the custom of Great Britain, in negotiating treaties 
affecting immediately the greater colonies, to give a 
ready hearing to the wishes of her colonial suhjecbt, " It 
IB an understanding or even maiim of the policy govern- 
ing the relations between England and the Canadian Do- 
minion," wrote the late Sir John Bourinot, the leading 
authority on the government of Canada, "that Cana- 
dian repi-esentatives shall be chosen and clothed with 
all necessary authority by the Queen in council to 
arrange treaties immediately affecting Canada, and all 
Buch treaties must be ratified by the Canadian Parlia- 
ment. " The form of government prevalent in the 
responsible colonies is virtually the same as in Eng- 
land, except that the existence of the constituent 
statutes introduces everywhere the principle of consti- 
tutional limitations analogous to what is found in the 
United States. The governor exercises a nominal 
authority similar to that of the crown. The real execu- 
tive is the prime minister and his cabinet, whose 
tenure of power is de]>cndent upon the continued sup- 
port of the majority of the lower house. The Canadian 
senate is a nominated body of limited members, but 
the nominations are made on the advice of the ministry, 
and not, as in the representative colonial councils, at the 
pleasure of the crown. The same is true of the legis- 
' PrefereDtial dur 
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lative councils of Natal, New Zealand, and Newfoi 
land. The upper houses of Australia and Cape Col( 
are elective. 

India, whose conditions are altogether unique, stantla 
apart from the rest of the British colonial system. Here 
a vast population, miuibering in all ahout three hundred 
million and presenting the widest varieties of rai 
charai;ter, customs, and creeds, are more or less unden 
control of the United Kingdom. About seventy millli 
of these are found in the semi-independent native states, 
the rest fall under the government of what is techni- 
cally called British India. The government of lodia 
divided between the home authorities, the central 
ernment in India, and the subordinate or provin< 
governments. At the head of the home government 
the crown, acting through the secretary of state for 
India. With this secretary is adjoined a special coun- 
cil composed of former residents in India, holding ofiQce 
for ten years, and not eligible to sit in parliament. The 
expenditure of the Indian revenue must be sanctioned 
by the secretary and a majority of the council. All 
other business done in the United Kingdom in reference 
to India is conducted by means of the council, but in 
some matters of a diplomatic character, as in dealings 
with native states, the secretary acts aloue. In India 
itself, the supreme executive power lies in the 
nor-general, or viceroy, who is appointed by the oroi 
He has an executive council, which includes 
commander-in-chief and the highest officials. For 
lative purposes, the council is increased by ai: 
members appointed by the viceroy. The provincial 
emments, under governors (appointed by 
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lieuteaant-gOTernora (appointed by the governor-gen- 
eral) or chief conimissionerB (appointed bj' the gover- 
nor-general in council) assisted by councils, are simi- 
lar in construction to the central government. There is 
thus no attempt at self-government in either the central 
or provincial administration of British India. It is 
only in the municipal governmeuts (by virtue of acts 
of Parliament, 1882 and 1884) that the elective princi- 
ple has been introduced. Over the nutive states Britain 
exercises a varying degree of control. They contain no 
British ofQcials, except an advisory resident ; they raise 
their own armies. But they can hold no diplomatic 
intercourse with one another or with the outside world, 
and have no right to mabe war or peace. Britain abo 
reserves the penalty of dethronement as a punitive 
power over the native princes. 

8. Imperial Federatioa. The question of greatest 
interest in connection with the large self-governing col- 
onies of Great Britain is their political future. Their 
rapidly increasing population and the development of 
their natural resources throw into a strong light the 
important position they are destined to hold in the 
course of the century now opening. The idea of their 
manifest destiny as independent states, prevalent fifty 
years ago, has now receded into the background. The 
new wave of imperialism that has affected public opin- 
ion in all the great states of the world has fascinated 
the national ambitions of all the British subjects with 
the possibility of the future power of their colossal 
empire. The smaller destiny of isolated independence 
is set aside in favor of participating in the plenitude 
of power possible in union. The combined efforts of 
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Britain and the colyniea called forth by the Transvi 
War have done much to strengthen this feeling. But 
with the acceptance of this new point of view, the 
troubled q tie 3 1 ion of inter imperial relations again 
luoins large upon the Iiorizon. The question is almost 
identical with the great colonial controversy of th-s 
eighteenth century already discussed. But the frame 
of mind in which it is approached on both sides, and 
the ripur political experience now available, remove it 
to another plane. Yet it does not seem possible that 
another generation can go by and find Canada and 
Australia still outside of the imperial councils; it hardly 
seems possible that the group of ministers who control 
the foreign policy of the empire can permanently re- 
main the appointees of the electorate of the British 
Isles, to the exclusion of the British dominions beyond 
the seas. If independence is no longer to be the future 
ideal of the colonies, and since geographical reasons 
forbid a complete amalgamation, it looks as if the mani- 
fest destiny of the colonial system must now be sought in 
imperial federation. The movement that has been made 
in that direction has enlisted the support of influential 
men in all parts of the empire ; but as yet they are 
only a minority. It seems, nevertheless, as if the con- 
tinued growth of the colonies, and the more and more 
imperative needs of imperial defense, will force the ques- 
tion to the front. The difficulty to be overcome is great. 
If a federal parliament is formed, it obviously will not 
exercise authority over the internal affairs of the Brit- 
ish lales. There must therefore be two parliaments 
in Great Britain itself, the insular parliament and the 
supreme federal body. It will not therefore be sufficient 



* 



COLONIAL GOVERNMENT 285 

to admit colonial representatives to the parliament at 
Weatmiuster, but will be necessary to totally reconstruct 
the legislative power in the United Kingdom. The 
dead weight of inertia to be encountered, before such 
a change can be effected, will be realized by all who 
are aqiiainted with the British political temperament. 
9. Recent Colonial Expansion of Europoao 
Btates. But it is now necessary to turn to the conaid- 
eration of the colonial expansion in recent times of 
the other great states of Europe, and the methods they 
have adopted in the administration of their depen- 
dencies. Since the year 1880 the territorial area 
claimed by the great powers as their dependencies has 
vastly increased. The available parts of Asia, and the 
unclaimed islands of the Pacific have fallen into Euro- 
pean hands; the largest prey has been found in the 
continent of Alrioa, which has practically been par- 
celed out among the great states. France, which bad 
commenced the conquest of Algiers as early as 1830, 
has extended its possessions in north Africa, and holds 
not only all Algeria, but Tunis, French West Africa, 
the Sahara, Wadai, S^n^gal, French Guinea, the Ivory 
Coast, Dahomey, and French Congo. This territory in- 
cludes nearly all of the desert, the larger part of the val- 
ley of the Niger, and central Africa north of the Congo. 
The island of Madagascar was seized in 1895. France 
has also (^beginning in 1861) obtained a large part 
of Indo-China (forming the dependencies of Cochin 
China, Tonkin, Annam, and Cambodia). The French 
dependencies now include in all an area of 3,740,000 
square miles, and a population of 56,000,000 people. 
As the larger part of thb area is occupied by an un- 
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civilized native population (in Madagascar, for 
ample, there are less than two tliousaod FreDchnien L 
a population of two and a quarter millions), it 
remained to a great exteut either under military gov- 
ernment (as in central Africa) or under appointed offi- 
cials with military support (Madagascar, Indo-China). 
Wliere possible, however, in the older colonies of 
France, self-government is introduced ; Martinique and 
Guadaloupe have each elected cuuucils ; so too lias Now 
Caledonia in the south Pacific. Algeria is governed as 
part of France, being divided into departments and re- 
presented in the Senate and in the Chamber of Deputies. 
Nowhere has more thought been directed to the theory 
of colonial government than in Franre, the largest part of 
tlie theoretical literature of recent times on the subject 
being French. In spite of the fact that the mainte- 
nance of the new colonial system proves a heavy burden 
on the French exchequer, the dream of a colonial em- 
pire persists. It is characteristic of the French people, 
that while the English still keep their vast colonial pos- 
sessions unrepresented in the parliament of the mother 
country, France has already adopted the principle of 
colonial representation. Cochin China, French India 
(Pondicherry and four other towns), Guiana, and Sene- 
gal each elect one deputy; Guadaloupe, Martiaiqae, 
and lleiinion each elect two. These last three, as well 
French India, are represented by one senator each. 

The expansion of Germany, which began in 18i 
has taken the form of establishing " protecto' 
and "spheres of influence," rather than colonial 
lishments in the true sense. The territory thus b 
into dependence on the Germaa empire amoa 
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one million square milee. Most of it is in Africa, and 
in made up of Togoland, the Cameroons, German 
Southwest Africa, German East Africa, etc. The 
adntiuistration carried on V>y imperial governors, com- 
missioners, secretaries, etc., is similar to that of a Brit- 
ish crown colony of th« primary type. There is scarcely 
any European popnlation. Italy also has established 
African dependencies (Eritrea, Italian Somali Land) 
whose general character and whose administration are 
similar to those of Germany. The colonial posses- 
sions of the Netlierlands, though not attrihutable to the 
recent European expansion, are of great wealth and 
importance. Their population outnumbers that of the 
mother country in the ratio of seven to one, although 
of the thirty-five million inhabitants less than one hun- 
dred thousand are white. The elective principle is no- 
where in use. The governor of the Dutch East Indies, 
the members of lua assistant council, and the provincial 
" residents " and district " controllers " are all ap- 
pointed officials. The administration of the colony, how- 
ever, must be in accord with the principles laid down 
in a Dutch statute of 1854. for the " government of 
Netherlands India." 

10. The DependencieB of the United States. 
The most recent chapter in the history of colonial ex- 
pansion is offered by the acquisition on the part of the 
United States of a number of dependent territories. 
The Hawaiian Islands, annexed in 1898, may be passed 
over; admitted to territorial status (1900) and having 
a government similar to that of the other territories 
of the United States, they are not to he looked upon 
aa a dependency. But the caae is different with the 
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islands acquired by cession from Spain (1898), as the 
result of the Spanish-American War (Porto Rieo, the 
Philippines, Guam), and with Tutuila, Manua, etc., ; 
the Samoaa group, annexed in 1899 at the request fl 
their inhabitants. Porto Rico is controlled by a j 
emor and an executive council appointed by the Pre**'' 
ident of the United States, and a legislature of which 
the lower house is elected by the people, while the 
upper house consists of the executive council. Of this 
branch of the legislature at least five, out of a total of 
eleven, must be natives of the island. The principle 
here adopted of forming a legislative body by using an 
executive council containing a number of natives, re- 
sembles somewhat the system already described as used 
in the government of British India. The addition of a 
lower house altogether elected makes the government 
much more nearly democratic than that of India, and 
assimilates it very closely with the government of Bar- 
bados. The government of the Philippine Islands has 
not yet passed the constructive stage. For some time 
after the defeat of Spain, and even after the formal 
cession of the islands, the administration remained in 
the hands of the military authorities. This was super- 
seded by civil government (July 1, 1901) vested in a 
commission of officials nominated by the President. An 
act of Congress (July, 1902) validated the creation of 
the civil government thus established, and the exercise 
of power granted to it by executive order. The com- 
mission thus formed consiats of a governor with seven 
commissioners, four being Americans and three Fili- 
pinos. The American commissioners are respeetivej 
assigned to the departmeuts of commerce and polifl 
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finance and justice, public instructioo, and the inte- 
rior. The same act of Congress provides for the future 
governmcut of the Philippiues. Two years after the 
completioa of a census and the pacification of the 
islands, a new government will be formed in which 
the comniiflsion will remain as the ejcecutive, but will 
in part lose its legislative functions. There will be a 
bicameral legislature of which the com mission will 
form the upper house, the lower house (Philippine 
Assembly} to consist of delegates elected from all of 
the people except the non-Christian tribes. 

The at-quisition of the above dependencies by the 
United States has occasioned in recent years a vast 
amount of discussion. It has been a matter of earnest 
debate as to whether the acquisition of such distant 
insular territory as the Philippines, peopled by races 
altogether alien, in part uncivilized, and in part openly 
hostile, was either just or profitable. Even the consti- 
tutionality of such a proceediug was widely denied, 
The last question has been set at rest by the interpreta- 
tion of the courts, and by the overwhelming force of ac- 
complished fact. The plain truth is that at the making 
of the Constitution, the acquisition of such territory as 
the Philippines was not considered, either one way or 
the other. The result is that in reality the Constitu- 
tion has nothing to say about it. But the convenient 
doctrine of implied powers has been made to meet the 
case. The question involving the keenest discussion 
was that of the tariff. It was held by many that the 
provision of the Constitution that the tariff must be 
uniform throughout the United States prevented Con- 
gress from making a tariff barrier betweeo the repub- 
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fieaodiUaewdep^iileMMB. The Sapretne Coart. bow- 
ncr. in the T»—hr <>«»«< 1901. has decided that this 
ii Bot Ae CBie. !■ coaiBqaeDoe the action of Congress 
m eettnic sp the pceaent tniff * is eoostitutiooaL 

It mmf be uImm >e j in wwHiminn, that the teadency 
ol the Uaited States in deaKsg whh its dependencies 
has bees to jwoe ea d buther in the direction of popular 
pnenBent than Ei^ish experience would warranL 
The system oontemplated in the Phili[^iiiMa of institut- 
ing a lover hoose ahctad by the nattves, would meet 
with no approTal if suggested for the govemanoe of 
British India. It has been diffienlt for Americans, in 
whose minds the principle of popolar government has 
always assamed a more sharply theoretical form than 
b current with the English, to reconcile themselves to 
the "possession" of a dependent community. Common 
sense has shown the impossibility of goTeming tho 
Philippine Islands on the same plan as ^lassachosetts 
or California. Yet the positive assertion of the E^edar- 
ation of Independence that *' all men are created equal 
reads a little awkwardly in connection with the gov< 
ment of a group of islands by a commission sent 
them from a distant country, and with the exclusion 
the unchristian tribes from its future governance. But 
as usual the brute force of circumstances proves too 
strong for abstract theory, even when clothed with the 
historic authority of the Declaration of Independence. 

I Tbu tariff as between the United State! and Porto Rioo wu lem- 
porarj and ban expired. An act uf Cungresa of Uarcb S, lOOS, Ht Dp 
a lariS as betveea the Phijippines and tbe United States and con- 
venely. Products of the islands enter the United State* at twenty-fiira 
per cent less than the tariff r»l« applied to forei^ conntries. 1 
' expended on the islands. 
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The islands have come, by the fortunes of a just war, 
into the possession of the United States. It has be- 
come a moral duty to govern tliem, and only an infat- 
uated worship of political abstractions could counsel 
handing them over to the wrangling anarchy of their 
half -civilized inhabitants. 
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. Local and Central Qovemmant Dlstinguiehed. — 2. Areas of ImcuI 
Goteninient; tha UnitadSUtes, Franre, EJigUnd. — 3. Coinpasitjoii 
and Powers of Local Governing BodiBg; the United SUtea- - 
England. — E. France. — 8. Pniaaia.— 7. Local Taxation; the p 
pertytai of the UnitfldSUtes. — 8. Syntema of Local Tasatioa |i 
Otber CountrioB. — 0. KeEorm of the Amerioan Syitem. 

1. Local and Central Oovernment Distin- 
guished. Hitherto, our discussiou of the structure of 
government has been confined to the consideration o£ 
those governing bodies whose authority extends over 
the whole state. But in all but the very smallest com- 
munities these are not the sole organs of administration. 
There exists in addition a number of officials and offi- 
cial bodies, whose functions extend only over a portion 
of the total territorial area of the state. These bodies, 
and the duties that they perform, are spoken of under 
the general designation of local government. Local 
government, therefore, will refer to the operations of 
all.township and county councils, the governing bodies 
of municipalities, districts, etc. The conunon-seasa 
meaning of the term is quite clear, but the de&nitioi 
of local and central government, in exact, precise foi 
is not so easy. For it is to be observed that not all t! 
governing bodies whose power extends only to a j 
of the state are to be classed as organs of local | 
emment ; for otherwise this would include the comn 
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Dent parts of a federal state, which is contrary to the 
evident significatioa iotended. The state authorities 
of New York or Massachusetts are not organs of local 
government. Nor does the distinction lie in tlie extunt 
of territory covered, nor in the number of persons 
rtded over. The municipal government of New York 
or Boston, or tlie county council of Lancashire, exer- 
cisea its authority over a vastly greater number of 
people than the state of Nevada ; on the other hand 
in extent of territory, the senates of Hamburg and 
Bremen, which are not merely local governments, rule 
over less territory tlian comes within the sphere of 
the council-general of a French department. The dif- 
ference between local and central government is not 
therefore a matter of area or of population. 

The distinction lies partly in their relative constitu- 
tional positions, and partly in the respective nature of 
the public services performed. In regard to the first 
point, it is true of most independent states that the local 
government derives its powers froiu the central govern- 
ment, and holds them at the pleasure of the latter. This 
is the case, whether or not there is a written constitution. 
In France and in Italy, each of which has a written con- 
stitution, the organization of the local government is en- 
tirely under the control of the central parliament, it is 
for this reason that we do not think of the Swiss can- 
tons or the "states" of the United States as organs of 
local government; for these component parts of a fed- 
eral system are, within the sphere of their own compe- 
tence, qnite independent of the central federal author- 
ity. But the distinction thus mad» is not universally 
true. Though it applies to nearly all independent states, 
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it is not the case with the organs of local goTemment 
(towushipa, county, and municipal authorities) in the 
separate commonwealths of tlie United States. These 
certainly are organs of local govemment, and yet to a 
great extent they exist by virtue of the state constitu- 
tion, and could not be put out of existence at the will 
of the state legislature. 

The other point of distinction between local and cen- 
tral government consists in the different nature of the 
services accomplished. This requires some further .ex- 
planation. The various functions performed by the 
agencies of the state for the benefit of the citizens will 
roughly fall into two classes. Some of them will be iu 
the interest of the community generally, and the benefit 
thereby effected will not be assignable to any single part 
of the country. For example, the protection afforded 
by the army and navy whereby foreign conquest is pre- 
vented, is a benefit shared by all the inhabitants alike. 
The same will be true of all the large class of public 
works, the advantage and purpose of which may be said 
' to be national. There will also be a number of regula- 
tive functions to be performed, — the institution of the 
criminal law, the control of marriage and divorce, law 
regulating contracts, sales, etc., all of which, to be e£Feo- 
tive, must be uniform. The whole class of functions thus 
indicated will properly tall within the province of the 
central government. But in addition to these, there are 
other state activities (for it must be recollected that 
both local and central government form a part of the 
organization of the state) of quite a different character. 
Here the benefit to be conferred only affects a small , 
portion of the community, and is obviously assignable ti 
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a particular area. The lighting of a town, the erection 
of a bridge over a country road, the eatablishment of a 
street-oar system, are matters of this sort. Here it seema 
reasonable that the advantage, the co»t, and the control 
of the enterprise should be loolieil upon as solely the 
concern of those who are aEfeoted by it. 

Such, then, is the general distinction between the dn> 
ties of central and local governniBnts. The public ser- 
vices of the latter will be found on examination to refer 
mainly to the maintenance of schools, hospitals, asylums, 
bridges, roads, parks, etc., and the management of local 
public utilities, such as lighting plants, transportation 
systems. The activities of local government are thus 
concerned mainly with real property in various forms ; 
it represents the collective activity of the citizens di- 
rected towards the creation and control of such tangi- 
ble utilities (roads, bridges, water supply) as are ot 
general benefit in their particular area, and indivisi- 
ble among the separate citizens. The services thus per- 
formed may be better understood by contrasting them 
with such regulative legislative activities as the making 
of the criminal law, which belongs to the central gov- 
ernment. In spite, however, of the obvious nature of the 
general distinction, the functions of local and central 
government shade and blend into one another. In some 
cases what is evidently a local matter as to expense and 
immediate benefit, is yet in other aspects a matter of gen- 
eral concern. This is seen in the case of schools. It is 
of evident universal concern that all the citizens should 
be educated, and it is therefore within the proper prov- 
ince of the central government to make education com- 
pulsory, and to prescribe the general plan npoD which 
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it shall be based. It may also properly defray a part of 
the cost, leaving to the local government the immediate 
control and the main part of the cost, at least of pri- 
mary schools. 

2. Areas of Local Gtovermuent; the tTnlted 
States, France, England. From this general eoa- 
sideration of the nature of local government, we 
pass to some of the special problems which arise in il 
construction and conduct. These we may group undef 
three heads: (1) the question of local areas, and here we 
shall have occasion to contrast the orderly " multiple 
system" in use in tlie United States with the confusion 
of the English areas ; (2) the composition of local gov- 
erning bodies, and their relation to the central execu- 
tive, in connection with which the centralized system 
of France may be compared with the decentralization 
in England and in America; (3) the question of local 
taxation, involving an examination of the American 
property tax, and the systems in use in other places. 

The institution of local government everywhere ne- 
cessitates the division of the total territory, not only 
into one set of subordinate areas, but into several. Id 
the United States we have tovmships and counties ; 
in England parishes, districts, and cotmties (with other 
divisions) ; in France, communes, cantons, arrondisse- 
ments, and dcpartements. In the United States and in 
England we have in addition to these the municipal areas 
occupied by town and city governments. The reason 
for having more than one set of divisions will be plain. 
Different public utilities will naturally spread their 
eSect over areas of different size. Thus it will require, 
let us say, only twenty families to support a couni 
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Bohool ; but the same number of fatnilies could not with 
advantage erect and maintain a lunatic asylum for their 
use. Nor presumably could a hospital or a poorhouse be 
supported out of so small an area. It becomes plain, 
then, that local government demands the making of 
several areas adapted to the respective " rarity " or 
"denseness" of the function to be performed. But 
for convenieDce' sake it will be well to make these 
areas as few as may be, and to group together those 
which roughly correspond. 

As the basis of the areas of local government, there 
will generally be found in old countries such as Eng- 
land, Frajice, or Prussia, a primitive unit of settlement 
whose history is long antecedent to that of the central 
government itself. Such is the English parish, whose 
ecclesiastical name has susperseded the original Saxon 
"township," the French commune, and the Prussian 
gemeinde. In its origin this repressnts the little com- 
munity of neighbors linng together in a hamlet, or 
in adjacent rural settlements, and conducting their 
joint concerns by some form of common management. 
Where such exists it is plainly desirable to adopt it as 
the primary area of the local government of the modern 
state. There is, however, this disadvantage, that in the 
course of their long history the original parishes, etc., 
will have grown vastly different in size and population. 
In England, for example, out of a total of about 15.000 
parishes, the smallest contains less than fifty acres, the 
largest over 10,000; eleven parishes (in 1891} had no 
inhabitants, and the most populous (Islington) con- 
tained 319,000 inhabitants. Similarly in France some 
comintmes are rural areas or mere hamlets, while others 
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are great citiea. Iq spite of the distortion of ai-ea thus 
occasioned, it is advisable to retain sucli historic areas 
in the frame of local government. For they represent 
an essentially organic unit, and one nhicli offers al- 
ready a common economic and social life as a basis for 
political construction. Above such areas as these will 
come larger units (the counties, districts, etc.) repre- 
senting the performance of public duties such as road- 
making, erection of poorhouses, hospitals, jails, etc., 
which demand a wider Bupport than that given by the 
Bniallest local community. The number of gradations 
in the ascending scale of local areas varies from coun- 
try to country, and will be best understood by a brief 
comparative review of the division adopted in some 
leading states. 

The United States is singularly fortunate in the 
configuration of its local areas. They are in part 
historic, and in part deliberately constructed prior to, 
or at the same time as, the settlement of the land. The 
towns (townships) of Massachusetts, for instance, and 
the counties of Virginia may be called historic or organic 
areas. They represent the original grouping of settlers 
in their first occupancy of the colony. But one has only 
to glance at the map of such a state as North Dakota or 
Kansas to see that here the form of the local area has 
been a matter of deliberate construction. The town- 
ships, the sections into which they are divided, and the 
counties of which they form a pai-t, are rectangular 
figures constructed on a common plan. But in the 
greater number of the commonwealths in the United 
States, whether in regular lines or not, we find each 
commonwealth divided into townships, which grouped 
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together make up counties. In some Btates, as in New 
England, the townships have come first, and the county 
is made up by a subsequent additiou of townships ; 
in tile South the reverse has been the case, and the 
original area was the county, subdivided later to make 
townships. In the newer states, townships and counties 
have been made at the same time. But the exeellenee 
of the arrangement of the areas of local government 
in the United States lies in the fact that the larger 
areas are multiples of the smaller ones : township lines 
do not cross county lines. The result is that all the 
inhabitants of any township belong to the same county. 
This will be seen to hare a most important bearing on 
the adjustment of local financial burdens. 

The division of areas in France is based, as in the 
United States, on the multiple plan. To this general 
scheme, however, the historic commune is a disturbing 
exception. There may be several communes in an ar- 
rondissement (as is generally the case, since the total 
communes number 36,000), or. as in the case of Paris, 
several airondisscments ia a commune. But above the 
commune the areas fit into one another; the canton 
(which is only an electoral and judicial district, and not 
a seat of government) is in every case a part of an ar- 
rondissement ; the latter iteelf is a subdivision of the 
largest area, the departement. With theexception again 
of the commune, all these areas represent deliberate 
construction, involving to some extent the sacriBce of 
the historic division of the country. They were made 
in 1790 by the Constituent Assembly, the first national 
parliament of the French Revolutionary era. This is 
reflected in the fact that the departments are approxi- 
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mately of equal size. Some of the more extreme constmo- 
tiooists of the epoch wished to subdivide France into a 
number of rectangles, exactly simtlur and exactly equal, 
disregarding at the same time the geographical config- 
uration of the country and the historic associatinna of 
provincee, towns, and districts. This was not done, hnw- 
ever, and the departments as constructed conform 
pretty much to the physical features of the country, 
and are named after the mountains, rivers, bays, etc., 
which they contain or adjoin. 

In England, and indeed in the British Isles generally, 
the utter confusion into which the areas of local govern- 
ment had fallen has caused one of the administrative 
problems of the nineteenth century. In Saxon times 
the township, the hundred, and the shire formed a 
simple multiple system with local self-governing bodies. 
But the hundi-ed fell into decay, the township (taking 
its ecclesiastical name of parish) became irregular, and 
lost most of its civil authority, aud in place of the local 
eelf -government of township and county was substi- 
tuted first the control of the king's sheriff, and finally 
the almost universal administrative jurisdiction of the 
local justices of the peace. For special purposes — the 
care of the poor, highways, burial, sanitation, schools 
— special areas were added, having little to do with 
parish or county lines, and under a separate govern- 
ing body. The result previous to the reforms to be 
described later was complete confusion. The situation 
is thus described by Dr. William Odgers, recorder of 
Winchester; ' " In 1883 England and Wales were di- 
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Tided for local-government purposes into the following 
areas : There were 52 counties, 239 municipal bor- 
oughs, 70 improvement-act districts, 1006 uj'ban san- 
itary districts, 41 port sanitary authorities and 577 
rural sanitary districts, 2051 school board districts, 
649 unions, 194 lighting and watching districts, 
14,946 poor-law parishes, 6064 highway parishes, not 
included in urban or highway districts, and about 13,000 
ecclesiastical parishes. The total number of local author- 
ities who then taxed the English rate-payer was 27.069, 
and they taxed him by means of 18 different rates." 
With one trifling exception, " all the various areas in- 
tersected and overlapped each other." The means that 
have recently been taken to rectify the entanglement 
thus occasioned will form the subject of a later para- 
graph. 

3. Composltioii and Powers of Local Govern- 
ing Bodies ; the United States. Let us now consider 
the composition and powers of local governing bodies, 
and their relation to the central authority. Here we 
may distinguish two broadly contrasted methods of con- 
struction. The one is the system of decentralization, 
or looal autonomy. By this the control of local affairs 
is vested in a set of ofGcials, elected by tiie people of 
the locality itself. Subject to certain general regula- 
tions which proceed either from the central authority 
or from the constituent power (expressed in a written 
constitution) which is behind both the central and the 
local organization, the fullest latitude is given to the 
citizens of the locality in the management of their 
public affairH. Tlie other system is that of centraliza- 
tion. Uere the management of local affairs is largely 
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controlled by a set of officials appointed by the central 
gnvernment. The former system prevails io complete 
form in the United States, and to a slightly less degree 
in England. Tlie latter, or centralized system, is in 
use in France. In the kingdom of Prussia, sometliing 
of a combination of the two has been put into practice. 
A brief review of the governing bodies thus established 
in the different countries will help us to a judgment 
as to the peculiar political purposes and the tdai 
merits of the two systems. 

In the United States, both in the North and 
and in the new states, local autonomy prevail^ 
form which it assumes differs, however, to some extent. 
In the New England states the primary area of local 
government is tlie historic "town" or township, origi- 
nally formed by the joint settlement of a group of 
emigrants. Its government has already been referred 
to in connection with direct legislation io a preceding 
chapter. The original oi^n of its government is the 
mass meeting of the qualified voters, called the town 
meeting. In places that have grown too populous for 
such a form of government, the town meeting is re- 
placed by elected municipal government, — in Massa- 
chusetts, for example, towns of over twelve thousand 
inhabitants are erected into municipalities. But in less 
B populous areas, the town meeting still exists. It is held 

I once a year {with extra sessions, if necessary), usually 

f in the spring, though in Connecticut the regular meet^ 

1 ing is in the autiunn. Its business is to elect the officers 

D of the township for the ensuing year, to vote on the 

I prospective expenditure of money, and the basis of its 

^^_ assessment, and other local matters that may be brought 
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before it. When the town meeting is not in sesaion, ita 
autliority paaaen to the officers whom it has elected. 
These are the group of selectmen, varying from three 
to nine in number ; the town clerk, who keeps its rec- 
ords ; the treasurer and the assessors, who are en* 
trusted with the important duty of setting a value on 
the property of the township for the collection of taxes ; 
in addition to these are a collector of taxes, school- 
committee men, and minor officers. This system, it will 
be seen, erects the township into a complete local de- 
mocracy, a republic within a republic, as it were. The 
authority of the superior officials of the state over the 
affairs of the township is reduced to a minimum. It 
must be recollected, of course, that under the Ameri- 
can system, the state constitution itself acts as a check 
upon the power of the local authorities, prescribing 
the limits of their authority, often laying down the 
maximum of their taxing power, and the form of taxa- 
tion which they are authorized to use. If they exceed 
their legitimate powers, the usual method of judicial 
redress through the courts can be brought into play. 
The area superior to this, the county, is in New Eng- 
land merely a grouping of townships, whose governing 
authority is an elected body, the functions of which 
are very restricted. In Massachusetts there are three 
commissioners, one elected each year, and serving for 
three years. Their duties consist in apportioning taxes 
for county purposes among tht- towns according to the 
system discuraed later, in erecting and looking after 
county buildings, and maintaining county roads, in is- 
suing licenses, etc. 

In the South the position of county and town is 
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reversed. The county b the historic area, originally 
used for judicial purposes, and extended in use, later, 
to other administrative functions. The township repre- 
sents a subsequent subdivision of the county, especially 
for the purpose of maintaining primary schools. But 
in some states the county exists a]one, without the 
township. The organization of the Southern county is 
based on local autonomy. At its head is the elected 
board of county commissioners, with whom are asso- 
ciated a treasurer, superintendents of the poor and of 
education, sheriff, and other officers. Where no town- 
ship exists, the commissioners of the county conduct 
the whole local administration (roads, poorhouses, jails, 
etc.); where the township has been introduced, the 
things handed over to its elected officers vary very 
much. 

In the central Atlantic states, and to the west of the 
Allcglianies, we no longer find either township or 
county assuming the same preponderant position as in 
New England or the South. Both township and county 
exist, governed by officers elected by the people, and 
dividing the local government between them according 
to the nature of the service to be performed. Some- 
times the one and sometimes the other has been 
historically antecedent. In New York, Pennsylvania, 
Delaware, and New Jersey, the township was the origi- 
nal area, an organic unit based on settlement. For 
this reason we still ffiid the annual town meeting in 
rural New York, presided over by tlie justice of the 
peace, electing officers, passing by-laws, and voting 
taxes. But in the central Atlantic states the existence 
of a larger and artificial area in the shape of the 
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" riding," acted as the etarting-point for tbe introduc- 
tion of county government. In the northwestern states 
the county has generaUy preceded the towDship. In 
Ulinois, most of whose Southern settlers in early timea 
came from Vii^nia, the county was first introduced. 
But here, aa in a great many other states, the needs of 
school regulation served to introduce township govern- 
ment. By the system of surveys made by authority of 
Congress (beginning with the land ordinance of 1786), 
the land in all new territory has been cut up into 
equ&res six miles each way, and thus containing thirty- 
siic square miles. One square mile in each htm been 
devoted by the national government to the maintenanoe 
of public schools. It has thus happened that in many 
cases the word "township" was Urst used merely aa 
the designation of the tract of land six miles square. 
Later on, as settlement grew, tbe election of officers 
for the public business of the township naturally fol- 
lowed. But in other states the township, though the 
county has existed side by side with it, has been from 
the first the chief area of local government. This has 
happened in Michigan, whose first settlers came from 
New England, and transplanted their local institutions. 
The town meeting is in use in Michigan almost in tfaa 
same way as in Massachusetts. Within the township 
itself there is often found as a subordinate area the 
school district, with separate elected officers (trustees, 
directors, etc.), who appoint teachers, supervise the ex- 
penditure of money on buildings, etc. But this is not 
universal, as in many places — in Massachusetts and 
Pennsylvania, for example — the school district 
amalgamated with the township. 
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The above are the only organs of government that 
operate in the rural parts of the country. But there 
are, in addition to these, the urban organizations (cities, 
towns, villages, and — in Pennsylvania — boroughs) ; 
the exact form of government varies from state to 
state. Cities and towns, etc., are sometimes organized 
by virtue of a general statute or constitutional pro- 
vision, which makes it possible for any locality having; 
a certain population to adopt a municipal government. 
Sometimes their form of administration is given to 
them by a special act of the legislature. It may 
approximately be said that the latter is the case in 
regard to the larger cities, the smaller ones coming 
under a general law. In all cases the government ia 
democratic and autonomous. The control of the city is 
in the hands of officers elected by the qualified voters 
among its inhabitants, or, if not directly elected, at any 
rate appointed by some one else who is himself elected. 
In some states (Virginia) the city government excludes 
the county ; in others the county remains, forming a 
part of the city, or including the city as part of itself. 
The government of an American city resembles in its 
structure that of one of the states. At ita bead is an 
elected mayor, as chief executive officer, with a large 
number of subordinates, partly elected, partly ap- 
pointed. There is, in addition, a legislative or quasi- 
legislative body in the form of the city council, gener- 
ally made up of two different sets of members — the 
aldermen and the councilors — who are elected for 
different terms and different districts. The earlier ten- 
dency, which originated in the prevalent 'belief in the 
omniscience of any legislative body and a distrnst of 
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exeontive ofBcera. was to place tbe bulk of the authority 
in thi! hands of the council, and to give the major as 
little discretionary power as possible. Tbe change of 
public opinion in this respect (already referred to in a 
preceding chapter) has caused a contrary policy. The 
concentration of authority in the bands of one man, 
rather than of a whole body, carries with it a definite 
location of responsibility. One man, conspicuous by 
the isolation of his office, aware that he alone is an- 
swerable, and that the blame of negligence cannot be 
shifted, and having at the same tim^ the power to act 
unhampered by idle discussion, is more likely to prove 
efficient than a committee whose members can shift to 
one another's shoulders tbe blame of their joint mis- 
deeds. In Boston, for example, the administration is 
vested in a mayor elected for two years, and in a city 
conned composed of two houses, — an upper house of 
thirteen aldermen, and a lower house of seventy-five 
eouncilraen. Of the subordinate officials, tbe street 
commis.sioners are tbe only ones elected by the people. 
Some few of the rest are appointed by the council, and 
tbe police hoard by the government of Massachusetts, 
but tbe great bulk of appointments to city offices are 
made by the mayor. In some cases tbe ratification of 
the aldermen is required. By the charter of greater New 
York, amended in 1901, the city govcrniuent centres in 
a mayor, elected for two years, and a board of seventy- 
three aldermen, elected for the same term. Tbe mayor 
has very great ]>ower. He can absolutely veto any grant 
of a city franchise, and has a partial veto over ordinary 
legislative acts of the board of aldennen. lie appoints 
the heads of fourteen out of the fifteen administrative 
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departnienta (fire, education, water supply, etc.), and 
has power to remove most of them. He appoints, also, 
tlie civil service commiasioners. Each of the separate 
boroughs of greater New York has its president, who 
coDtrols the street paving, the sewers, etc.' 

The most important of all questions in connection 
with city government is not its construction but the 
scope of its operation, the kind of public services wliich 
it is to undertake, whether or not it shall operate its 
own lighting plant, car service, etc. But the consider- 
ation of this topic will fall under a later chapter. 

4. England. The distinctive feature of American 
local government has been seen to be the great extent 
to which autonomy, or self-government, prevails. The 
same feature is to be observed in the local government 
of England, aa recently reconstructed ; but previous to 
the reconstruction acts of the last half of the nineteenth 
century, this was not the case. The greater part of local 
jurisdiction had been placed, not all at once but bit by 
bit, in the hands of the justices of the peace. The func- 
tions of these officials had become so numerous as to 
defy anything but a purely alphabetical enumeration ; 
they included such important matters as the levy of 
the county rate, the issuing of liquor licenses, the eon- 
dnet of asylums, and the supervision of prisons. In 
their judicial capacity these officials tried criminal 
cases. The justice of the peace, appointed by the 
crown, on the advice of the lord lieutenant of the 
oounty, did not represent the principle of local self- 
government. He was the nominee of the central gov- 
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cmmcDt, and in many cases was acting as the agent of 
one of its departments, of the local government board, 
the board of trade, etc. In ad<lition to the justioes, 
Tarious special bodies had been created in the course 
of the nineteenth century, occupying some of the con- 
flicting areas already mentioned. The board of guar- 
dians (by the poor law amendment act of 1834) had 
control of the care of the poor in a " union " of par- 
ishes, the board being composed of the local justices to- 
gether with elected members. The burial acts (1852 
and others) constituted burial boards, elective bodies 
operative over a parish or larger districts. Finally 
there were added, in 1870, school districts, with elec- 
tive school boards. The parish itself remained as an ec- 
clesiastical area, but exercised also through its officials, 
or through its general vestry meeting, minor civil func- 
tions. These and other bodies made up a medley of au- 
thorities, whose areas of jurisdiction were inextricably 
confused, and whose composition gave but little scope 
to local self -governance. The government of cities and 
towns which had grown up under special charters, and 
was often in the hands of a small portion of the inhab- 
itants (sometimes of a close corporation), was also 
hopelesslv confused and hopelessly at variance with any 
principle of popular government. 

Though much of the older confusion, at least as 
viewed by an American, remains, a great deal has been 
done to place local government in England upon a 
more reputable footing. Two main objects have been 
kept in view. — the rectification of areas and the intro- 
duction of local self-government. With this object, a 
•eries of reforming acts has been passed : the munici- 



310 THE STRUCTURE OF THE GOVERNMENT 

pal corporation acts of 1835 and 1882, the local govera- 
ment act of 1888 (referring mainly to county govern- 
ment), the local government act of 189'! (for parishes 
and districts), the LondoD government act of 1899, and 
the education act of 1902. The general effect of the 
reform is as follows. The justice of the peace is rele- 
gated to his judicial sphere, retaining but few of bis 
adminbtrative functions. The old Saxon system of 
three ascending areas with elective self-government 
(township, hundred, and county) reappears in the 
present parish, district, and county. To the county is 
given an elected council, with wide range of local power. 
The elected district council has authority over sanita- 
tion, allotments, certain licenses, and other things. The 
parishes inside the area of towns are not affected by 
the reform, but the rural parishes have now elective 
self-government. If the parish has less than three 
hundred inhabitants, it exercises its government by 
means of a general " parish meeting," on the lines of 
the American town meeting, but with much less author- 
ity, for the sphere of parish operations is small. In 
the larger parishes councils are elected. The school 
district under the act of 1902 disappears, and the con- 
trol of schools is vested in a committee of the county 
council, having as a subordinate authority a lx>dy of 
managers for each school.' The reforms also intro- 
duce elective self-government into the cities and towns, 

1 The TiuleDt oppoMtion to the net arose not from IhU up«et of ita 
proviiioDB. but from the fact that, in unifying the chnreb Mhoola nlk 
the busrd acbool*. it contrived In allow tJie former to get a shue of 
the pmceeda of local taxation. It amonnled therefore, in the ejea of 
its advereuiee, to ■ derioe for making tate-paTera of all denomiuatiana 
ooDttibute to the Bapport of the Hhooli of the Church of Enf-laad. 
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in the shape of mayor, aldermen, aud councilors ; but 
the relation of the cities to the counties in which they 
lie is not always the same. Some are admiaistratiTe 
oountie8(Southampton, etc.), or are "county boroughs " 
(Liverpool, Manchester, and about sixty others), and 
stand quite apart from the county government. Below 
these are graded classes, whioh fall to an increasing 
extent within the regulation of the county authori- 
ties. London stands by itself. It contains within it the 
small central portion (about one mile square) knovrn 
as the city of Loudon, and governed as before by the 
lord mayor and the "courts'* of which he is presi- 
dent, the court of common councU (composed of alder- 
men and councilors) being the chief. Outside of this 
lies the vast " county of Liondon " (with a population 
of 4,433,000 in the census of 1896), under the control 
of an elected county council. This whole area (except 
the city) ia subdivided into twenty-eight "metrojwli- 
tan boroughs," each with an elected council. The re- 
sult of these various reforms is that throughout the 
whole system the central government has withdrawn 
from its former control, in favor of the autonomy of 
elected local authorities. Such management as it still 
retains is in the hands of the local government board, 
a body consisting of a president (who is a member of 
the cabinet, and who is the acting power) and other 
cabinet ofBcers, nominally associated with him. But 
the duties of the board consist merely in supervision ; 
it does not appoint local officials, and its chief function 
of importance is to sanction financial measures of the 
subordinate authorities. 

S, France. In France local government assumes 
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an entirely different character from that found 
America and England. The distinguishing feature ii 
its highly centralized form, and the great deg^e of 
dependence in which all local authorities are placed in 
regard to the central national government. Take for 
instance the administration of a French department, 
the largest of the local areas. At its head is the pre- 
fect, an ofBcial appointed by the president of the re- 
public, on the recomroendation of the minister of the 
interior. He has associated with him, it la true, an 
elected body known as the general council of the de- 
partment. But the power of the latter is reduced to 
the smallest compass. It is aJlowed by law only two 
regular annual sessions, the one of fifteen days, the 
other of a mouth. It has no true taxing power, for the 
amount of mouey which it may use and the manner of 
raising it are both regulated by the French parlia- 
ment. In the spending of the money thus accruing to 
it, it does not act on its own initiative, for it is the 
prefect who draws up the budget which is annually 
submitted to it. Even then the expenditure as finally 
voted requires the assent of the president of the re- 
public. The latter has also the power to dissolve the 
council, a power which may be exercised even by the 
prefect if the council outsits its statutory term. If it 
exceeds the scope of its legal competence, its acts can 
be declared void by the president. Its members are 
unpaid, their attendance is compulsory, they are for- 
bidden to adopt any resolutions, etc., bearing upon gen- 
eral politics, nor can a council enter into any politioaJ 

respondenoe or relations with that of any othei 
partment. In contrast to this the power of the prel 
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Is very great. At times, iadeed, lie merely acts as the 
agent of the general government, with no discretion of 
hia own, as when enacting the ordinaoces of ttie presi- 
dent. But in addition to this, and to the duties in con- 
nection with the council already explained, the prefect 
has a wide sphere of authority. He appoints and dis- 
misses the teachers in tlie government schools, is at 
the head of the police, is recruiting ofBcer, etc. The 
same system on a smaller scale is adopted in the arron- 
dissement, the first subdivision of the department. At 
its head is a sub-prefect, appointed by the president ; 
the functions of its council amount to little more than 
the division of apportioned taxes among the communes. 
The primary unit, tlie commune, is in a slightly less 
dependent position. Being organic and historic, and 
not merely " geometrical," as are the superior units, it 
tends to develop a greater vitality. Its mayor (since 
1882) is an elected officer. But its municipal council, 
like that of the department, has restricted powers and 
very limited sessions.' It is subject to dissolution by 
the president, and can be suspended for a month by 
the prefect. All French towns and cities except Paris 
and Lyons, which have a special form of government, 
are organized as communes on the same plan. 

The peculiar form which local government has thus 
assumed in France has grown out of the troubled his- 
tory of the country since the Revolution. At the mak- 
ing of the first constitution of that era (the monarcbi- 

I Fall deUila in refereoee to the OTgBiiizatiaii of loosl gon 
a France may bo fooiul in Dnorooq, Court di Droit AdmiRttlrali/, 
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cal constitution adopted in 1791) the reformers were 
fully inspired with the idea of local autonomy. The 
departments were erected iuto what were described 
as " little republics,'" and the power centred in their 
" councils general " was very considerable. Such an 
arrangement made at such a time served only to 
weaken the authority of the ceutral executive at Paris 
to an alarming degree. Under the revolutionary 
government of the Terrorists, therefore, in 1793-94, 
local power was put into the hands of " national 
agents," appointed from Paris, and of special " repre- 
sentatives on mission," who exercised a dictatorial 
power. The intense centralization thua effected ren- 
dered it possible for the executive government to avail 
themselves of the whole resources of the nation with 
wonderful effect. The same plan was deliberately 
adopted and perfected by Bonaparte under the consti- 
tution of the year VIII (law of Feb. 17, 1800), in which 
the prefects and sub-prefects appear, and which has since 
remained as the basis of local government in France. 
The struggle between different dynasties and parties 
for tbe control of the national government, and the 
successive revolutions (1830, 1848, 1851, 1870) in which 
the struggle has culminated, have made each party 
willing to adopt the centralized system as a means o£ 
consolidating its own power. This has contributed 
largely to give to Paris a political preeminence not 
enjoyed by any other capital. For the purposes of 
revolution, Paris during the nineteenth century meant 
France, and the successful seizure of the central control 
carried with it tlie mastery of the entire govenuseot. 
The efBciency of this concentration of power ia tine 
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of war or invasion ig very great ; it insures a prompt 
cooperation from alJ parts of the country. But as 
^;ainst tliis must be set the enervating iiiSuence on 
local affairs of government from above, and the temp- 
tation of the central government to use its agents for 
political purposes. 

6. ProBSia. The system of local government in 
Prussia is far too complex to allow of any adequate 
description in brief compass. The areas are numerous 
(provinces, districts, circles, communes, and orgau- 
ized towns). It contains, however, one interesting fea- 
ture, which may be noticed in passing. As a compro- 
mise between state control and local self-government, 
there is in use in the Prussian provinces a double set 
of officials, a president and council appointed by the 
crown, and a provincial diet elected by the represent- 
ative bodies in the circles and choosing its own exec- 
utive head (Landeshauptmann) and executive com- 
mittee. The spheres of state authorities and provincial 
elective authorities are kept separate, the former being 
mainly concerned with supplying information to, and 
acting as the agent of, the royal government at Berlin. 
The functionaries of the Prussian district are all nom- 
inated by the central government ; of those of the cir- 
cle, the executive chief is appointed by the president 
of the province, the diet is elective. In rural com- 
mnnes there are clei'tive assemblies, but there remain 
still communes, if one may use the term to translate 
the word Rittergut, that are under the jurisdiction of 
a manorial lord. The towns and cities are variously 
organized on the elective plan. Bat it must be recalled 
that the elective system in Prussia is always arranged 



OD the diTision of classes described in an earlier chap- 
ter. The central govemmeDt retains a superyi&iug 
power over financial measures. The Prussian system 
of combining local authority with central control would 
prove qoite impossible in America, owing to the con- 
fiict of jnrisdiction it would occasion ; in Prussia such 
conflict is less to be feared, because it is a matter con- 
trolled, as already explained in reference to France, by 
the administrative ofGcers themselves. 

7. Local Taxation; the Property Tax of the 
United StateB. We come now finally to the difficult 
question of local taxation and finance. In the United 
States local taxation has proved one of the most seri- 
ous of the practical problems of admin istration. The 
peculiar difficulty which has arisen to a greater or less 
degree all over the Union is of the following character. 
The state, county, and township authorities draw a very, 
large proportion, in the case of the two latter practi< 
all, of their financial support from the proceedi 
direct tax laid on all forms of property. The tax api' 
plies both to real and personal property, — land, houBes, 
buildings, horses, carriages, furniture, stock and shares, 
mortgages, bonds, etc. At its origination it seemed 
eminently reasonable. The states were forbidden to 
levy import and export duties, and to levy excise duties 
would tend to drive out manufactures to a more 
vored locality; they therefore of necessity fell bi 
on direct taxes. And of all such, a single tax, laid 
all forms of property alike, seemed to commend itself 
as the most uniform and the most equitable. In prac- 
tice it has shown itself to be distressingly iuequitab] 
This is due in part to the manner of its 
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whioh is made as follows. The state authorities com- 
pute the amouDt of the direct tax needed for their pur- 
poses, and divide it up among the counties in the 
proportiiin of the value of aase98e<l property in each. 
To the sum thus called for each county adds the amoiint 
needed for its own use and then distributes it in like 
manner among its townships, again according to the 
proportional value of the assessed property in each. 
To this sum the township adds what is needed for its 
own purposes, usually the largest amount of all. The 
total thus reached is distributed among all the property- 
holders of the township according to their proportion of 
assessed property ; in other words the total of the as- 
sessed property is divided by the total tax to be collect«d, 
and a tax rate is thus obtained which is levied on all 
the property. If, for example, the total of the property 
was worth $5,000,000. and the total tax to be collected 
waa $100,000, then the tax rate would be put at one 
fiftieth or two per cent. Under such a system, then, 
everything turns on the assessment. If one county has 
been assessed for very much less property than it actu- 
ally has, then the amount of the tax assigned to it by the 
state will be very much less than it should be, but at 
the expense of the other counties, for the rate all round 
will need to be higher in order to supply the fixed 
quantity of money asked for. Or again let us suppose 
that in one of the townships the property is assessed for 
very much less than it is worth. Then the township in 
which the assessment is too low is given less than its 
share of the county tax, but always at the expense of 
the other townships, ou accouut of the rate being of 
necessity higher than would be needed if the assess- 
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■■exit vera larger. FtiuiDy, witbin the township itself 
prectaely tbe snne tbtng happens among individuals. 
Any one wboae property is pat at too low a valuation, 
or not valaed at all, escapes at the expense of his 
neighbors; and the more the property in general 
escapes assessment and remains invisible, the higher 
becomes the tax rate. Hence has arisen what is called 
competitive under-aasesament, the counties and town- 
ships vying with one another in attempting to make 
their findable property as small as possible. The as- 
sessors, moreover, being elective officers, elected in most 
cases for a very short term, are personally interested 
in not making the total property of their area stand at 
too high a 6gure. 

The upshot has been that while the system was origi- 
nally devised as the most equitable form of universal 
taxation possible, in its actual operation nothing could 
be more vicious and inequitable. For it is to be ob- 
served that it in reality discriminates most uufairly be- 
tween different kinds of property. Real estate, for ex- 
ample (lands and buildings), is much less easy to conceal 
than such forms of property as shares in bank stock, 
bonds, debentures, etc. In illustration of this it may be 
mentioneil that in the assessment of property in Brook- 
lyn in 1895, real estate constituted over ninety-eight per 
cent of the total values. Some years ago (1884) a tax 
commission in West Virginia reported in reference to 
personal property, " Things have come to such a con- 
dition in West Virginia, that as regards paying taxes on 
this class of property, it is almost as voluntary, and is 
considered pretty much in the same light, as donatio 
to the neighboring church or Sunday school." 
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di^on to this, a premium ib put upoD flialiones^, einoa 
people of a pliable conscience will find it easier to 
dodge tlie assessment ttian those of a more uncompro- 
mising morality. Even some of the measures intended 
to prevent this, as, for example, the adoption of a sched- 
ule of property made out and sworn to by the owner, 
and the penalties (legal and spiritual) for perjury, etc., 
accentuate the evil rather than lighten it. The worst 
feature of all is that when under-assessment once seta 
in, it moves forward at an accelerated pace. For the 
higher the rate rises, the more imperative does it be- 
come for each individual to understate his property. 
But the more the property is understated, the higher 
the rat« rises, and thus the worse the situation is, the 
worse it tends to become. In some oases the rate be- 
comes so high that to tell the literal truth, and pay the 
full tax rate, would mean absolute ruin. Thus in some 
of the "towns" of Chicago, previous to the reform of 
the assessment system a few years ago, the rate stood 
as high as eight and nine per cent. Now it must be re- 
membered that this means, not the contribution of eight 
per cent of one's income, but eight per cent of one's 
capital property. To actually pay tliis and continue in 
business would not, for ordinary enterprises, be found 
possible. The result is that both the assessors and the 
assessed adopt a rough scale of depreciation, accepting 
as accurate a figure that is perhaps one fifth or one 
tenth of the probable actual value of the property con- 
cerned. Meanwhile the incentive to dishonesty remains, 
and a vast amount of property escapes untaxed.' 

' For detuled itotutic* u to Uis operation of llie proptirt; lai, tba 
following vorka maj be oomolted : £«Ugni*i>i fuuya en Taxatien, 
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Throughout the entire United States opinioD is 
agreed as to the inefficiency and iniquitousness of the 
general property tax. It has been condemned by a 
long series of state tax commissionB held within tbe last 
forty years, and by all the highest authorities on the 
subject of public finance. " Instead of being a tax on 
personal property," said the New York commissioners 
of 1872, " it has in effect become a tax upon ignorance 
and honesty. That is to say, its imposition is restricted 
to those who are not informed of the means of evasion, 
or, knowing the means, are restricted, by a nice sense 
of honor from resorting to them." The Illinois com- 
mission of 1886 spoke of it as " a school for perjury, 
promoted by law." The New York report of 1893 says, 
" It puts a premium on perjury and a penalty on integ- 
rity." The recent industrial commission in its final re- 
port (vol. xix) quotes as illustrative of the general feel- 
ing, the words of a special committee on taxation which 
reported to the California senate in 1901 : " From 
Maine to Texas and from Florida to California, there 
is but one opinion as to the workings of the present 
system. That is, that it is inequitable, unfair, and posi- 
tively unjust. Theoretically all property is called upon 
to bear a share of the public burdens in exa«t propor- 
tion to its present value. In practice that end is ad- 
mittedly not even approached. Scarcely a fractional 
part of the property in any commonwealth is brought 
to the tax rolls. This is especially true of personal 
property in its moat coveted forms, money and credits." 

ohapB. i, ii, and liii, 3d edition, 11)00 ; Ely. Taxation in Ammean Slata 
and Cilia ; Finai Btpori of lAe bdustrial G>i>iiiti>nan, toL z 
1031-1071. 
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That the reform of local tasation is one of the crying 
needs of the American system of government is only 
too obvious. But before considering the steps that 
Iiave already been taken in that direction, and the vari- 
ous plans suggested, it will be well to set in comparison 
the systems adopted in other countries. 

6. Systems of Iiocal Taxation In Other Coun- 
tries. Complicated as is the local administration of 
England, there are certain features of its financial sys- 
tem which merit attention in connection with the pre- 
sent question. In the first case the central government 
does not divide or apportion taxes among the county 
councils for collection, so that all question of competi- 
tive under -assessment as between counties is set aside. 
Nor is there, for reasons which will appear presently, 
competitive under-assesament between the minor areas. 
In the next place the whole field of personal property, 
tangible and intangible, is left out of local taxation. 
Thus the American difficulty of finding "invisible pro- 
perty " is avoided. But at the same time such property 
contributes to the national finance through the income i 
tax, an adjustable tax ranging from two to five per 
cent, or even higher, and which, among its other cate- 
gories, is levied on stocks, shares, etc., and paid at the 
source. Though the operation of the income tax is of 
course fallible, and allows the more fluid forms of in- 
come (professional, etc.) to partially escape, it never- 
theless serves to make the intangible forms of property 
contribute to the general i-evenne of the state. 

The actual revenues of the local authorities consist 
partly of sums handed over to them by the central gov- 
ernment, and partly of "rates" (proportional taxes) 



which they levy on real property. To the first class b«. 
long certain payments made by the national government 
to the counties (administrative counties, and county 
boroughs), representing a fraction of the amount receive<i 
as the proceeds of license taxes (liquor, dogs, gUDS, etc.)< 
a fraction of tlie estate duties collected, and, under a 
statute of 1890, the proceeds of certain duties on spir- 
its and beer. In other words the national goTemmeat 
collects various taxes, and shares them among the 
counties. The rest of the local income comes from 
direct taxation. The rate is levied not, as in America, 
on the capital value, but merely on the annual value 
of real property. A committee of the county council 
fixes the county rate, assigning to each parish a stand- 
ard of what the rate is to produce. This involves as- 
sessment as in America of the property value in the 
parish, but the valuation is never made by an elected 
parish officer. The county authorities follow the valu- 
ation made by the national government for the raising 
of the income tax, or that of the pooi^law auttiontiea, 
. or at times make a valuation of their own. Boroughs, 
districts, and parishes levy similar rates on the annual 
value of real property. The difference in conditions 
between England and America is seen in the fact that 
while the American property tax ranges (nominally) 
from about one and one half to ten per cent on capital 
value, the total of various kinds of English local i-ates 
for the year 1895-96 stood at 4a. 6d. on the poimd of 
annual value ; in other words, while the nominal Amer- 
ican rate is at one to ten per cent of capital, the Eng- 
lish rate is twenty-two and one half per cent of income. 
Even this rate is considered in England alarm 
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high. In tlie y 



r forty and 



e year lsyy-1900, something over i 
a half million pounds was raised by direct taxation, 
and twelve and a quarter million pounds derived from 
the GontributiouB of the central government. 

It must not be thought, from what has been said 
above, that the situation in regard to local finance in 
England is altogether felicitous. There, however, the 
feature which occasions grave apprehension is not the 
method of assessment and levy, but the great Increase 
of local expenditure and local debt. The local expen- 
diture of England and Wales in 1868 was only thirty 
million pounds ; in 1900 it reached one hundred and 
one million. Much of this has been paid for with bor- 
rowed money, and the total of local indebtedness stands 
at abont three hundred million pounds. As a result 
local rates have increased to a great, indeed to an alarm- 
ing extent. The rate per pound in 1891-92 stood at 3fl. 
Sd. : ill 1895-96 at 4«. 5d. It is true that the borrow- 
ing power of local bodies is subject to the sanction of 
the local government board, and the accounts of most 
local bodies are audited by district auditors, appointed 
by the same authority, and having a power to disallow 
items.' A further extension of this application of cen- 
tral control would seem justiBed by the circumstances. 

In France' local government presents certain fea- 
tures differing in a marked degree from the systems 
both of England and America. In the first place, use 
is made of a sort of internal customs duty, the oc- 
troi, levied on various classes of goods brought into 



' Odgen'a Local OoMrnamU, obap. lii. 
" For load taEUion in fiaoee, mm Lcmf-BtBoIiea, 
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towns. This is one of the main reaorta of commuDal 
finauce, the townn as already seen being organized as 
communes. The same form of local tax is used in 
Paris and Lyons. In the year 1806 no less than 1513 
French cities, towns, and villages made use of the 
octroi, the revenue thus produced being about one 
third of their total revenue. The chief articles thus 
taxed are wines, beer, and spirits generally, oil, meat, 
combufltibles, fodder, and building materials. This part 
of the French system is certainly to be condemned. It 
hampers trade, and is troublesome and expensive in 
collection. Unfortunately, like other indirect taxes, it 
ha.t the insidious quality which renders its use tempt- 
ing to municipal authorities. The employment of the 
octroi, though abolished at the time of the French 
Revolution, has steadily increased in the nineteenth 
century, and in 1899 about one third of the popolatii 
of France were subject to it. 

For the rest of the municipal revenue and for 
revenue of the department, a quite different plan is 
used. There are four great direct taxes levied by the 
French national government, — - the tax on real estite, 
tax on personalty and persons Qimpot mobilier et per- 
sonnel'), the door and window tax, and the tax on busi- 
ness. Of these the last named is a graded tax on all 
forms of business enterprise, varying according to the 
kind of business, the magnitude of the business, and 
the location of the business. The whole classification 
falls within the scope of the central government : there is 
no apportionment among departments, etc., and hence 
no chance of competitive under-assessment. It is as if 
the state of Massachusetts imposed a license tax on 
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all forma of busineas, which, other things being equal, 
would be higher in lioston than in a town of fifty 
thousand people, and higher in the case of bank- 
ing business, other things being equal, than for a 
grocery business, and finally would be higher in the 
case of a business employing one hundred men than 
one which only employed twenty, gtill with the con- 
dition that other things were equal. The total tax 
collected would therefore vary with the changing fac- 
tors. Its use by the government of France is meant to 
supplement the lack of a national income tax. Of the 
other taxes, that on real estate is based on what is 
called a "cadastre," or fixed valuation made by the 
government on a basis of area, productivity, value of 
buildings, etc. The part of this valuation referring 
to land remains unchanged for a long time together 
(1821-90). That on buildings has been frequently 
revised. The former portion of the tax is apportioned, 
that is to say, the government decides on a total sum 
and collects it from the departments in proportion to 
the valuation of their land, the rate thus varying as in 
the United States. In the case of the latter portion of 
the tax, the government fixes the rate and takes the 
proceeds. It is the duty of the local authorities in the 
arrondissements to share the appqrtioned tax among 
the communes ; but as the valuation on which they 
proceed is made for them, they are in a totally dif- 
ferent position from that of the American assessors. 
The BO-oalled personalty and persons tax (^impbt mo- 
bilier et personnel^ is in reality an apportioned tax 
on houses together vrith a capitation tax of the value 
(according to locality) of three days' labor. Finally 
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the " door and window tax " is an apportioned tax on 
houses. 

It has been necessary to show the nature of tliese 
direct tajces in order to explain the French system of 
local taxation. The local revenue is obtained by the 
addition of a certain percentage to the sums thus col- 
lected. The " ceutimes additionnels " as they are called, 
aro settled by the central government, and collected 
by its agents. It is for this reason that it can be said 
of the general council of the department that it has no 
power of taxation. The "centimes additionnels," or 
sur-tax, added to the "principal" of the French direct 
taxes, is greater than the principal itself. No sur-tax is 
added to the capitation tax mentioned above.' 

In Prussia use is made of the octroi ' as in Franoe, 
its burden falling upon mill-ground articles, cattle, 
meat, etc. There are also, as in France, sur-taxea 
added to the direct taxes of the state government and 
other direct taxes whose proceeds go wholly to Uu 
local authorities. The direct taxes of the first class in- 
clude the income tax and the tax on circulating busi- 
ness ; those of the second class comprise the taxes on 
land, houses, and fixed huainesa. The extra percentage^ 
or sur-tax, actually collected varies greatly, but is 
under the control of the central government. The latid 
assessment is made by commissioners appointed by the 
state government, together with a staff of technical 
experts in each province. The persons liable to the 
' income tax are divided into classes within which all 
I pay the same. The assessment is made by a special 
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board in each circle or county, partly appointed by 
tbe local authorities, but in the majority elected by the 
persons liable to the tax. Unfortunately the method 
of ascertaining income has not proved satisfactory. 
Till recently (1891), the board relied largely on cip- I 
camstantial evidence of income (style of house, obvious ' 
expenditure, etc.). The objection that this was an in- 
quisitorial proceeding led to the adoption of self-assess- 
ment by declaration. In spite of the severe penaltie 
for fraud, a great part of income escapes. The mode 
of assessing the business tax is peculiarly interesting. 
The French system of classification by industries and 
by populatioD of locality was abandoned in 1891. 
Instead of it businesses are grouped into four elasaes 
on a joint basis of capital invested and earnings made. 
The assessment of the top class is made province by 
province, by assessors of whom one third are nomi- 
nated by the minister of finance, and two thirds by the 
committee of the province (the executive committee 
of the elected portion of the provincial government). 
The tax amounts to about one j>er cent of earnings. 
The two middle classes are taxed district by distriot 
(^Betirk), and the lowest class is taxed in each "circle," 
or county. The government assigns a lump sum (based 
on the average earnings of included businesses) to 
be collected from all businesses of the same class* in 
the same district (or minor district), and this is shared 
among the individual business concerns by a tax com- 
mittee elected from their number. It must be observed 
that this elected committee has no power to spare its 
constituents as a total. This form of tax has proved 
singularly efficient. 
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9. R«lom of tfae Aawrtc— ajfa^HK. 

now in the light of what has been aaid m i^ 

{oruiKU oouutrie* cooiider Mine cf tke darf p 
lor tli« rvfurm of the Antarieaii ^wttat ^ laia 
UoD, and tlw utopt tb&t have alnadj %a^ « 
tint itlrooUoo. In tb« fint plaM «• ksvc igb ft 
nggMtion of a more ■triogeot tmibmam^^ mi. « 
lawi. Tbii i« what bat been done m OUm mm 
"tax inqulaitor law," whereby c 
mga^au indtvidiuiJ to "diacorer" penanal ffwgm 
paylof him a proportion of the tax t 
In view of tlia olnioxiouH character d t 
M) (((itiorrilly oondumned, mere rigor ol < 
only nggrnvateii tlio Hituation. The Obio r 
(litooi a fuutiiru of inanagument which ■ 
place in pultlid ndministration, except in < 
tlio orimiDal cla«fi. Nor 'n the system of i 
Idffal aiMMHU'Dt value (an reoeoUy done in (^Bo^ai) 
only a fraotion of tlio true value, of any paemaiMit 
effloacy. It affordi, it is true, the opportaitity for • 
geoeral ropentanon and a new start, but the TirinaiiaiBi 
of the aMuiHtDont nyitem is not altered thereby. Tlw 
proposals which ap]>ear to be Bubetaotiated by the ea;|ift- 
riencc of foroi^i couutries are (1) the separation of tin 
■ources of state and local revenue, and the abandoning 
of the system of apportionment, (2) the abolition of the 
property tax on porsoiiul property, and (3) the creatioD 
of other forms of revenue to fill the void thus created 
and to satiufy the equities of taxation. 

The first of theso proposals has been endorsed by 
the American League of Municipalities, by the N«'~ 
Tork State Commerce Convention, and by i 
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other bodies. Id Oregon uoder a statute operative in 
1905, apportionment of state taxes among the coun- 
ties is abandoned. The proportion of state taxes 
paid by each county will depend on the ratio of its 
own expenditure to the total expenditure of the coun- 
ties. The Industrial Commission in ita Final Keport 
(1902) recommends that the states (not the localities) 
abandon the property tax altogether. In the second 
place the abolition of the tax ou personalty would 
leave only land and buildings subject to tlie property 
tax. The motive for concealment would be lessened, 
since there would no longer exist the sense of injustice 
at the escape of personalty from a tax to which it was 
legally liable. The experience of England and Prussia 
certainly falls in with the suggestion of the commission 
that this tax should be for local purposes only. It might 
seem advisable that when the system of elected asses- 
sors exists it should be abandoned in favor of assessors 
appointed by the government of the state and holding 
an independent tenure of office. Such a suggestion is 
but little consonant with the current political ideas of 
American people. But the experience of European 
countries certainly favors it. A valuation of land on 
the French system by general survey and estimate 
would reduce that portion of the tax to a stable basis. 
In reference to the third question, that of creating 
other sources of revenue, much has already been done 
in some states and there is much that nuturally sug- 
gests itself. The successful business taxes of Prussia ^^H 
and France seem to indicate a useful form of taxation. ^^^| 

Ilndostml Commission recommends tlie adoption ^^^| 
an ' ' nature as a supplement to the property ^^H 
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tax. Ill several of the Southern states there alreadt 
exist "licenses" or "privilege taxes" which are of 
this kind. Tliey are by no means so elaborate as the 
Continental taxes, varying only according to population 
or other evident criteria, but not proportional to the 
volume of business transacted. A more elaborate form 
of business tax with the Prussian system of assessment 
would be a decided gain. The taxation of income is also 
recommended by tho commission ; theoretically the in- 
come tax is the most equitable of all, but ex|}erience 
shows it liable to grave inequalities. It might well 
form S. part of a i-econstructed tax system £or state 
purposes, especially if income from real estate were 
omitted, being already taxed under the local property 
tax, and if the English system of tapping the income 
at its source were put into force. Separate income taxes 
have recently been levied in Virginia, North Carolios, 
and South Carolina. Massachusetts has an income tax 
which exempts income from taxed property, and which 
dates from colonial times. Pennsylvania and Louisi- 
ana attempt, but not very successfully, to tax income 
under the property tax. An amended taxation of oor- 
porations — which are now taxed in various wsya, 
on the value or on the cost of property, on capital 
stock, on bonded debt, on gross earnings, on dividends, 
on net earnings, etc. — is also proposed. In samroary 
it may be said that what is needed is a complete recon- 
struction of local taxation. The general object should 
be to avoid the present evils of competitive ander- 
assessmeut and invisible property and to institate a 
new composite system of revenue calculated to prop- 
erly distribute the burden of taxation. 
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1. Confliat of Opinion on the HenU of Party (JorBmnieDt. — 3. Orign 
uid DeTelopmiint of the PartySysteni in Eugland. — -J. Origriii aul 
Orovth of Political Partiei id the United SUt«s.~ 4. Th« Orguaa^- 
tion of Amerioan Political Parties. — 5. Rufonn of tk* SyMam. — 
Party Machinery in Orsat Britaio.— 7. The Party Qraopa of C 
tineubkl Eoiope. 

1. Conflict of Opinion on the Merits of Patty ~ 
Govenunent. By a political party we mean a mora 
or less organized group of citizens who act together as 
a political unit. They share, or profess to share, the 
same opinions on public questions, and by exercising 
their voting power towards a common end, seek to ob- 
tain control of the government. They constitute some- 
thing like a joint stock company to which eaob member 
contributes his share of political power. They are thus 
collectively able to acquire the strength' which it would 
have been impossible for them, acting singly, to obtain. 
In all except the autocratic modem governments thia 
system of deliberate collective action supplies the mo- 
tive power which keeps the wheels' of adminiatration 
moving. Though standing almost outside of the legal 
structure of the state, party governilient is the vital 
principle of its operation. - The Constitution of the 
United States does not indeed presume the existence 
of political patties; but in the evolution of American 
government in the nineteenth century, they have eom^ 
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to l>e its central feature. In the United Kingilom tbe 
law of the constitution knows nothing of any such in- , 
»titution. Bnt the customary operation of tlie Constitu- 
tion ia altogether based on the supposition of this sort 
of collective action. For the whole cabinet Bystem 
— which we bave seen to be the central fact of Britj- 
ish government — presupposes the united action whicl^ 
alone can render its existence possible. The oountriea 
which have deliberately adopted parliamentary govern- 
ment — France, Italy. Canada, Australia, etc. — have 
done so on the same assumption. The law cannot, in- 
deed, expressly decree the existence of parties, but it 
can set up institutions, as in the countries named, which 
become meaningless without them. For a proper study 
of modern government it is, therefore, necessary to take 
full account of this form of joint political effort and to 
study the organization and operation of modern parties. 
We may thus form some judgment as to the value and 
efficiency of the political expedient thus devised. 

Party government, indeed, has been variously judged. 
It has been extolled aa the most natural and con- 
demned as the most unnatural of political phenomena. 
Those who judge it harshly are shocked by the pecu- 
liarly artificial agreement which it sets up among the 
group of party adherents, and their equally artificial 
disagreement with their opponents. Each side remains 
in a state of willful' inconvincibility, with individual 
judgment frozen tight in the shape of the party mould. 
This kind of unauimiCy seems to its critics false and 
injurious ; it suppresses that very freedom of individ- 
ual opinion and action which is meant to be the ^ 
principle of democratic govemment. Where two | 
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politioal parties dispute the field, it presumes, as has 
been said by Professor Goldwin Smith, " a biaection of 
human character," which does not in reality exist 
Those who defend party government take an entirely 
"opposite ground. They draw attention to the fact that 
in a certain sense the bisection of human nature is aj 
together in accordance with fact. There are natarally, 
they claim,' four kinds of men, — those who wish to 
return to the methods and institutions of the past (re- 
actionaries), those who wish to retain those of the pre- 
sent (conservatives), those who wish to reform present 
institutions (liberals), and those who desire to abolish 
them (radicals). If for evident reasons of expediency 
the two former classes and the two latter act together 
politically we get a division into two great political 
parties, resting on fundamental psychological princi- 
ples. It is further argued that far from being in con- 
flict with the theory of democratic government, it ia the 
only thing which renders the latter feasible. For it is 
impossible for all the people to rule all the time — 
taken singly. The rule of the people can only mean 
the rule of a majority. Now the only way in which any 
particular set of people can remain together as a major- 
ity, and thus render possible a stable and consistent 
administration of public affairs, is that the members 
of the ruling group shall " agree to agree " with one 
another. A modern democratic state without this 
somewhat artificial and yet essential unanimity would 
become a brawling cliaos of individual opinions. 

The validity of the two contentions thus urged 
depend in some measure on the circumstances of 

• See W. E. H. Leekj. Dtmocracji and Librrty. 
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time and country. It often happens — as in the. case 
of the slavery question or the silver question in the 
United States, the free-trade question in England, eto. 
— tliat some one paramount political issue presents it- 
self which of necessity separates the community into 
affirmative and negative di^nsions. The importance of 
the issue is such that the supporters of either side are 
perfectly willing to subordinate to it all minor matters 
and to act iu concert in everything for the sake of the 
main point to be gained. Two free-traders or two free- 
silVer men might consent to vote and act together, and 
to put their interests into the hands of the same repre- 
sentative, even if the one of them was a prohibitionist 
and the other an an ti -prohibitionist. It is in such cases 
as this that the party system seems eminently a defen- 
sible one ; it offers a natural and reasonable method of 
reaching the main object to be achieved. This was the 
condition in the United States in the middle of the cen- 
tury. It was also the chronic condition in England dur- 
ing a large part of the nineteenth century, the general 
idea of liberal reform being opposed to the general im- 
mobility of conservatism. It was owing to the existence 
of this state of things that part)- government grew to be 
invested with an air of inevitability, and seemed to carry 
with it its own defense. On the other hand, where no 
such main issues exist the party system must depend for 
existence on the strength of its organization. It must 
have pledges lirst and principles after, and its members, 
having first decided to agree, must next make up their 
minds what it is they agree about. This is the present 
position of the party system in the United States. Fail- 
ing this, for default of a main issue, political parties will 
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take the form of numerous and rapidly changing grottpi, 
the government being carried on by temporary and 
unstable combinations, and the parties, lia\-ing neither 
traditions nor standing power, being animated with 3 
dangerous sense of irresponsibility. This is the position 
of affairs in France, Italy, and several Continental 
countries. At the present juncture, then, the party sys- 
tem meets with keen criticism and speculation is rife as 
to its future evohition. 

2. Origin and Development of the Party Sys- 
tem in England. The origins of party government 
are found in England and may be considered as dat^ 
ing from the Elizabethan era. The Puritans, opposed 
to the intolerance and the extreme prerogative of the 
queen's government, exerted themselves to gain seats 
in Parliament, where their representatives acted as an 
organized party in arresting the royal grants of mono- 
polies, etc. On the basis thus formed grew up the popu- 
lar party, whose cohesion was rendered stronger by the 
arbitrary government of the Stuart kings. " Sai 
Coke, Eliot, Selden and Pym, may be regarded," 
Sir Thomas May,' " as the first leaders of a regular 
liamentary opposition." As the resistance to the 
tyranny increased, tlie defenders of popular rights and 
the adherents of the crown changed from political par- 
ties to the opposing factions of a civil war. But after 
the Restoration the same parliamentary division reap- 
pears under the name of the Court Party and the Coao- 
try Party of the reign of Charles II. With the del 

1 Sir T, E. May (Lord FaraboTough), i 
Tol. ii, chap. *iii, gires sn aooonnt o 
pact; ijiatam in the United KiuEdoD 
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over the Exclusion Bill of 1680 (for debarring the i 
king's brother from the throne) the nickuamcs of 
Whig and Tory (terms equivalent to "dough-face" and 
"highwayman") first appear. Henceforth for a century 
and a half these names indicate the two great political 
parties by whom the parliamentary activity of the 
United Kingdom was controlled. The Whigs were the 
opponents of the royal prerogative and the adherents of 
the doctrine of parliamentary supremacy ; the Tories 
advocated the power of the crown. Their relation to 
the later parties must not be mistaken. Neither was by 
its origin the party of progress or reform ; neither the 
party of stability or order. They represented merely 
two different theories of English coustitutional relations. 
After the accession of the House of Hanover the two 
parties found their positions curiously reversed. The 
Whigs, the opponents of prerogative, were the support- 
ers of the new dynasty, while the Tories, the advocates 
of prerogative, were the opponents of the holder of the 
crown. This blunted the edge of their original hostility, 
and helped to convert them from the position of inim- 
ical factions to the decorous and official form of opposi- 
tion since maintained. Moreover the practical triumph 
of the principle of parliamentary supremacy, and the 
recognition of the hopelessness of the Stuart cause, led 
to an alteration in the distinctive characteristics of the 
two groups. From tlie accession of George III onwards, 
the Whigs tended to L>ecome the advocates of reform 
and progress ; the Tories placed their faith In order and 
security. Thus the two changed into the great Liberal 
and Conservative parties of the nineteenth century. The 
doctrine of liberalism favored the increased " democrat- 
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ization" of the coDBtitution, the grant of equal politioal 
privileges to all, tlie abolition of the remaining religious 
disabilities and tests, the establishment of economic lib- 
erty of trade and industry. To this the Conservatives , 
opposed the historic view of political rights that had 
grotvn up under the constitution, the safeguarding of 
vested interests, and the resistance of dangerous inno- 
vation. But since the middle of the nineteenth century, 
these original charactei-istics of the two parties have 
largely been obscured. The Conservative administro' 
tions have participated in many of the great reforms 
of the latter part of the nineteenth century, — the ex- 
tension of the suffrage, the reform of local government, 
of Irish land tenure, and so forth. The present complex- 
ion and organizatinn of party life in the United King- 
dom wilt be considered in a later paragraph. 

3. Origin and Growth of Political Parties in 
the United States. In America we may consider dis- 
tinct political parties as beginning with the colonial 
controversies of the eighteenth century. The standing 
opposition of the representative i>ortion of the colonial 
governments to the governor and his associates, natu- 
rally divided political sympathy on much the same lines 
as in the mother country. As in England during the 
Stuart period, the war of the Revolution changed the 
partisans into armed combatants. But with the making 
of the first truly national government (1787) political 
parties reappear on an entirely new basis. Those who 
favored the establishment of a strong central govern- 
ment became known as the Federalists, while those in 
favor of the restriction of the federal power were 
termed Anti-federalists. After the adoption of the C-on- 



r 



PARTY GOVERNMENT 



339 



Btitntion the term Federalist indicated those in favor 
of consolidating aud strengthening the federal power, 
while those in favor of the rights of the states ^were 
called Kepublicans. The latter, being supported by 
the general trend of public opinion in favor of the 
rights of the individual and the restriction of govern- 
mental functions to a minimum, then current both in 
Europe and America, eventually carried the day. The 
Federalists declined in numbers and influence, and 
in the early twenties were practically extinct. Their 
opponents liad in the early years of the Constitution 
strengthened their hold upon popular sympathy by 
adopting the name Democratic Republican, which haa 
dereloped into the present term of Democrat. After 
the disappearance of the Federalists, the absence oE 
definitely marked political parties led to a sort of inter- 
regnum known historically as the Era of Goo<l Feeling ; 
this designation and the lapse of time has surrounded 
with an undeserved halo a decade which " was really," 
says Professor Hart, "a period of bitterness and rancor i 
and legislative ineptitude." ' 

With the advent of Andrew Jackson (1829) the i 
Democratic party entered on a new phase, in which it 
stood for extreme individualism, the extension of the 
saffrage, and the rights of " the people " iu the special 
sense of the term. This raised np in opposition the 
party of the Whigs, advocates of strong government, 
national improvements (roads, canals, etc.), and a pro- 
tective tariff. The rising predominance of the question 
of slavery (1820-1860) sundered the Whig party and 
removed them from the political arena. In their place 
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aprang up anti-alavery parties of different degrees of op- 
position. The voting strength of these was finally gath- 
ered together as the Republican party, o])posed to the fur- 
ther extension of slavery, though not (as a party ) opposed 
to its existence. The Civil War removed the main issue 
by abolishing slavery. Since then the same two great 
parties have remained in name, but their evolution in 
the last forty years has rather taken the form of a 
consolidation of the organization of party structure 
than a collective adherence to any single principle or 
policy. The Republicans are in favor of protection, but 
the Democrats are certainly not free-traders. The 
Republicans, but not all of them, are in favor of the 
gold standard, and for a time some of the Democrats, 
but not all of them, opposed it. Tfae states of the South 
have remained solidly Democratic, but this is by the 
historic continuity with past conditions. The plain 
truth is that both parties are largely opportunistic, 
adapting their policy on current questions to the cir- 
cumstances o£ the day, and mainly governed in their 
selection of political opinions by the probability of 
political success. The party organization has become 
the leading factor, and the party opinions have taken a 
secondary place. A liepublican is no longer to be de- 
fined as a man who holds such and such opinions, but 
as a man who adheres to the Republican organization 
and will support its candidates. At present, then, tho 
striking fact in connection with American political 
parties is the complete mechanism of their organiza- 
tion. 

4. The Organization of American Folitlcj 
PartiM. That parties should have become 
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ganized is the natural outcome of the circumstances of 
the country. Among the contributory causes are to be 
noted in the lirst place tlie disjunction of executive 
and legislative power, which naturally calls for a bor)d 
of union in the shape of a party organization.' To 
this we must add the great extent of territory to be 
covered, the impossibility of selecting candidates for 
the presidency, or for the state governorships, secre- 
taryships, etc., in any purely spontaneous fashion. Nor 
is there under the American system any set of per- 
sons among those holding power who are placed in the 
same position of evident party leadership as has always 
been the case with the party leaders in England. The 
attempt of the members of Congress to assume this 
position and to nominate candidates for the presidency 
in a party "caucus," soon fell into disrepute, and in 
1824 broke down altogether. The similar attempt 
of the state legislatures in the decade following was 
equally ineffective. In place of this there sprang up in 
the twenties, in accord with the general American idea 
of the sovereignty of the people, the practice of hold- 
ing a special " convention " or meeting of representa- 
tives selected by the members of a political party, to 
make the choice of its candidates. The system thus 
established grew apace. As long as the great slavery 
issue was before the nation, the convention failed to 
give to the political parties the highly mechanical as- 
pect they have since assumed. But from the close of 
the Civil War the machinery has become more and 
more definite, until it has reached the elaborate form 
in which it now exists. 

' See ID thii oonneatiiu) F. Oooduow, Adminiilralion and Politici. 
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The scheme of its constrnction is as followa.' Ito 
organization follows the division of areas made for the 
purposes of elections. In each uf tliese a special meet- 
ing of party adherents is held for the selectioa of candi- 
dates. The basis of it is found in what is known as the 
primary, often called a " caucus," in the New England 
states. In theory this consists of a meeting of all the 
qualified party voters resident in the smallest voting 
area: township, county, or precinct, as the case maybe. J 
In actual fact it is only a minority of the voters of thai 
party who are to be found at a meeting of the primary, n 
Many absent themselves from indifference, others for 
lack of the technical requirements for admission. 
Others properly qualiHed are excluded by unfair 
means. This is particularly true of piimaries held in 
urban areas, where the voters have but little individ- 
ual acquaintance with one another. The duty of a pri- 
mary meeting is threefold. It appoints the standing 
committee of the party for that area, it nominate* 
party candidates for the elections held in its district, 
and, most important of all, it sends up delegates to the 
party meetings held in the area of which its own forms 
a subdivision. In these larger areas, such as a con- 
gressional district, or state assembly district, or state 
senate district, it is impossible for all the voters to be 
gathered together. In them, therefore, the party meet- 
ing takes the form of a " convention," composed of 
delegates sent from the primary meeting. The func- 
tions of such a convention are similar to those of the 

' Mi. Brjoe'a admirable deacription o! put; machinety ia tha 
Uoited State*, American CommoBwealth. vol. ii. part iii, hu never baea 
■arpuaed. Far more raoent infomution see Hart, Actital 0<nxnim4mt. 
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primary itself. It appoints a committee, it makes ai 
inations for office in tlie district, and in the case of 
some areas it seuds up delegates to tbe state conven- 
tion. The state convention similarly nominates candi- 
dates for tlie governorship, etc., appoints the state party 
committee, and sends delegates to the national conven- 
tion held once in four years.' This national convention 
stands at the apex of tbe system. It is held for the 
selection of the party candidates for the presidency of 
the United States. It consists of twice as many mem- 
bers as the state has members of Con^^ress. two dele- 
gates being sent from every congressional district, and 
fonr from each state at large ; these together with six 
representatives from each territory make in all 994 
delegates, which is at present the full complement of a 
national convention. A duplicate set of members 
known as " alternates," or substitutes in case of acci- 
dent, are also appointed. The convention thus consti- 
tuted draws up the natioual platform of the party, and 
makes its nominations for the presidency. The nonii-. 
nation is made by ballot ; in the Republican party a 
simple majority siifRces, in the Democratic a majority 
of two thirds is needed. In the Republican party tlie 
members of the delegation sent from a state may vote 
individually for different persons; in the Democratic 
party they must vote as a unit for the same person. 

The system as thus planned is beautiful in the 
symmetry of its organization. It seems to offer a tbor- 

I D«1*gBt«t are tent to the natiaiMl oonventlon from the stale enn- 
Tantjoni, or from tbe oongreaaional dutnet cxUTentioitB. In aQj cue 
tlie four de1egmte« correeponctinB M the rapnieiitatioD of tbe etate 
tlba Senate ue lent fniin tbe aUUc eonTenlioa. 
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ougbly just method of selecting party candidates, and 
one in whicli all are equally entitled to participate. 
But unfortunately iu practice it lias opened tlie way to 
the gravest political abuses. In the first place it makes 
a cousiilerable demand upon the time and energies of 
the voters, a demand rendered all the greater by the- 
multiplicity of American elections. There is a oai 
temptation for the voter to stay away from the 
mary, and to content himself with whatsoever candi- 
dates it may select. The conduct of the primary, and 
as a consequence, of the superior coventions to which 
it is contributory, thus falls under the control of the 
professional " politicians " and their hangers-on. Hence 
arises the now familiar phenomenon of the '* party 
ring " and the party " boss," for whom the elal 
rate system of party machinery serves a& a read; 
made Instrument of political control. The more 
primary faUs under the control of an inside ring, the 
more are the ordinary citizens tempted to stay away 
from it, deploring its vices, yet unable single-handed, 
to combat them. Iu the city primaries the mmiber 
those entitled to vote, who actually do vote, is seldoi 
more than one third, and often drops to the merest 
fraction. Even the number of those entitled to vote 
in the primaries has often been only a small part of 
the voters of the party. For as long as the primaries 
remained self -constituted bodies. It was possible for 
them, as for example in New York, to adopt exclusive 
rules of admission which shut out all but the favored 
few. The persons who were entitled to vote in a pri- 
mary, and actually did vote, became only a fraction of 
a fraction. Indeed the whole of the elaborate pari 
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mftcfaiDery that we have described comes to be operated 
not from its own spoiitaneous force, but at the bidding 
of the clii]UL' of in^idi- politicians, who " work the ina- 
chiue." Inatead of the real selection by a partj con- 
vention, we have the adoption by the convention of a 
" slate," or list of names already prepared for them. 
The worst feature of all is the class of men thus 
brought into American politics, and the point of view 
they bring with them. The nature of the party ma- 
chine lends itself to repel the honest and to attract the 
unscrupulous. Belatively few men hare sufficient pub- 
lic spirit to consent from purely patriotic motives to 
seek ofBce by sucli obnoxious means. The opportunity 
is thus opened to second-rate, shifty, and self-seeking 
aspirants, to whom the whole party machinery merely 
offers a method of gaining an easy livelihood, embel- 
lished with a tawdry conspicuousness. Too much stress 
must not, however, be laid on the sinister side of Amer- 
ican party life. It is not true, as a foreign observer 
might be inclined to think, that the American people 
as a nation are corrupted by it. In moments of stress 
or in the presence of a great national crisis, the artifi- 
cial barriers set up by such a system are easily pushed 
aside, and the right men shoidder their way to the 
front of public life. But in the case of quiet times, 
and in the absorbing prosperity of a great indiiatrial 
civilization, the machine falls back again into the hands 
of those who make it their business to run it. 

5t Reform of the System. The question of find- 
ing a remedy for the evils of a party machine has long 
been discussed. The only real and permanent cure 
would be fouud in rousing the ordinary voter from bis 
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habitual indifference and absorption, and bringing him 
to take an active interest in the exercise of his £ii]l 
political rights. This, however, is a matter quite beyond 
legislative control, and can only come with the growth 
of vigorous public sentiment iu regard to the duties of 
a citizen, stimulated by the object-lessons afforded by 
rampant corruption. It may in any case be doubted 
whether, with the present system of short terms of office 
and numerous elections, such an active public life of 
the citizens at large could be gained without serious 
detriment to their other social activities. It would be 
easier to reform the operation of American parties, if 
the attempt were accompanied by the lengthening of 
elective tenure of office. Why, for example, should an 
elective officer hold office, as do a vast number in the 
United States, including two state governors — for one 
year only ? Or a member of a legislature, as is cus- 
tomary, for two years only ? There is nothing pecu- 
liarly democratic about the space of twelve months ; if 
change is a good thing in itself, why not hold a new 
election every month ? With fewer elections the ordi- 
nary voter would be able to concern himself more di- 
rectly with those there were, and the practical exclosion 
of the majority from political control would no longer 
be possible. 

Even within the limits of legislative action attempts 
have already been made to remedy the evil operation 
of the party system. The 6rst of these is the plan 
of making the primary meeting of a political party 
a legally organized body instead of a self-constitnted 
group. This is the intention of the so-called "prim 
election laws" which have been enacted within the 1 
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ten years in moBt of the leading states. Massachusetts, 
New York, New Jersey, PennaylvaDia, llltnois, Ohio, 
MiuMgan, Marylaud, South Carolina, Georgia, and 
other states have already adopted statutes of this kind. 
These laws provide that due public notitte shall be 
given of the time and place of primary elections ; that 
tbe elections shall be by ballot, and that the expense 
shall be paid by the state. The laws arc usuiUly com- 
pulsory in cities and optional in rural districts. The 
above provisions still leave the question of admis- 
sion to the primary to be reflated by the party it- 
self. But in some states the law goes further, and 
defines the qualification required for admission to the 
primary. The general aim is to give to all persons 
who voted with their party at the last elections, the 
right to a vote in the choice of candidates in the 
primary. 

A still more fundamental improvement is hoped for 
by the adoption of the system of " direct nomination," 
already in use in certain elections in the state of Min- 
nesota, and largely advocated throughout the country. 
The aim of this plan is to do away with the selection of 
candidates by a party caucus. In place of it is held a 
preliminary election in which all voters participate. Each 
voter indicates the name of the candidate he nominates, 
and the party for which he nominates him. Prospective 
candidates may announce their names to the public 
before the preliminary election, although such an an- 
nouncement is not theoretically a requisite to the work- 
ing of the plan. The result of the election is to give the 
official nomination in each party to the person receiving 
the largest support. It is thus somewhat akin to the 
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French system of "double balloting."' Tbe pecnliar 
difficulty eocooDtered ts that voters may with maliciom 
intent help to nominate an inferior candidate in the 
party opposed to their own. The Minnesota law was 
recently amended to try to prevent this; the vote is also 
made compulsory to force indtSerent citizens to the 
polls. It may safely be said, however, that no purely 
mechanical legislative aid will eliminate the standii^ 
difficulty. The adoption of direct nomination, nnless 
accompanied by a regeneration of public spirit in oper- 
ating it, would only lead to the existence of some extra- 
legal machinery for selecting candidates as a prelimi- 
nary to the preliminary election itself. The old evil of 
the ready-made "slate" would reappear, altered per- 
haps in form, but unchanged in substance. On the 
other band the agitation in favor of direct nomination 
is itself a wholesome sign of the increasing protest 
against the domioance of the machine politics. 

6. Faxty Machinery in Great Britain. In 
United Kingdom party machinery is not found in 
same higldy organiztd state as in the United States. 
This has been due to the fact that it is not so necessary. 
The cabinet system, as has been seen, puts executive and 
legislative power into the same bauds. In America the 
party organization forms the connection by which the 
two legally distinct branches of the government are 
brought into harmony. This function therefore ia not 
needed in England. Add to this the fact that the 

' In Frauct) if no candidate lias an abaoliite mujority over kll ths 
otJien a sdcaud election it held aboat a fortnight later. In Utk Um 
luuididMti with most votes is elecMd. Owing to iIih great nmnlMr 
of FrMioli partiei the first election sets as a sort o! trial namiiiatioD. 
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English parliamentary elections are much less numer- 
ous than the various elections for federal and state 
offices in the United States. Xevertbeless the use of 
regular party machinery is growing in Great Britain ; 
though long regarded by many English people with dis- 
favor as an American importation, its obvious utility 
for election purposes has ensured its adoption.' At 
the centre of English party structure stand two great 
political organizations, — the National Conservative 
Union and the National Liheral Federation, — whose 
headquarters are in London. Of these bodies affilia- 
tions are formed in each polling district of a parlia- 
mentary constituency, made up of the active adherents 
of the party in tliat area. This is the germ cell of party 
structure, corresponding to the American primary. It 
elects representatives to a party council of the whole 
constituency, and from these constituency councils re- 
presentatives are sent to form a council for the whole 
county or borough. Finally this last council elects 
representatives to the central body at London. The 
party leaders in Parliament naturally exercise a con- 
trolling influence, somewhat as the congressional 
caucus of the early nineteenth century aspired to do. 
The caucus broke down because under the American 
federal system the national congress is not tlie sole 
and supreme organ of national political life. But the 
different situation in which the British Parliament is 
placed naturally puts the party leaders in a position 

' Few works on BritiBh goTemment contaui u; refvnucs to puty 
organiiation. Tho student maj conaalt Micbul Hucdoiugh, TAc Boot 
tff Parlianient ; 4nd Leooud Conrtnej. Tht Working ConilittUian oflht 
Uniled Kiagdam. Soealsu Oitrogonki, M., DimiXTacg and tKt Organi- 
waiiou <^ Political Farlia, 
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[ to exercise a radiating control over all the constitoei^ 
The affiliated branches of the organizations tnen- 
I tioned act as the means of giving definite direotioii to 
[ this control. With the gradual eTolulion of the " partj 
I convention" the syatem of party "platforms" is begin- 
ning to appear. Authoritative " open letters " or ad- 
dresses of the great party leaders and resolutions passed 
by the councils, constituencies, etc., are of this charac- 
ter. Candidates are still selected in somewhat irregalai 
and varying fashion, accentuated by the fact that resi- 
dence in the constituencies is not needed as a qualifi- 
cation. The custom of reelecting the same person ^ain 
and again obviates the necessity of making a selection. 
If a, new choice must be made, it is done either by the 
constituency council, or if they cannot agree, the central 
council at their suggestion proposes a likely candidate 
to them, or even indicates two or three from whom 
they may select. 

7. The Party Groups of Continental £>nrope. 
On the continent of Europe party governance presents 
certain features differing markedly from the situation 
hitherto existing in America and Great Britain. In- 
stead of two great political parties overshadowing all 
others, and alternating in the control of the govem- 
meut, we find in France, Germany, and Italy a consid- 
erable number of paity groups, no one of which is 
strong enough to outnumber all the others. In France 
and Italy, this is a particularly disturbing element in 
public life, since the administration of those countries 
is based on the cabinet system, rendering the executive 
government dependent on the continued support o f a 
majority in the lower house of the legislature. Um 
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the group Bjstein of party life, no one party is able to 
afford thiit support. It must therefore l>e obtained by 
means of a coalition of separate parties whose mutual 
support is given purely for reasons of expediency, and 
may be withdrawn at any time in favor of a more pro- 
fitable combination. It is to this fact that is due the 
notorious instability of French ministries under the 
Third Republic. There exist in France about seven 
major political parties, with minor subdivisions. Follow- 
ing on the general elections of 1902, the clas silica ti on of 
the Chamber of Deputies comprised 111 Government 
Republicans, 99 Progressist Republicans, 129 liadical 
Republicans, 90 Socialist Radicals, 59 Nationalists, 50 
Conservatives, 49 Socialists. The first of these repre- 
sent the sup[>orters,par excellence, of the present ri^gime. 
The Nationalists and Conservatives are the result of the 
reconstruction of the former monarchial parties. The 
others are of various degrees of radicalism and socialiam. 
No one of these is strong enough to support a ministry 
by itself. All the ministries of the Thin) Republic, witli 
the exception of the short-lived radical ministries, have 
been formed with the Government Republicans aa the 
nucleus, with contributory support from other fluctu* 
ating groups. The instability whit-h naturally resulted 
has been aggravated by the methods of French legisla- 
tive procedure, it being customary for the cabinet to 
resign even if defeated on matters of minor moment, 
or in consequence of an " interpellation " ' in the Cham- 
ber of Deputies. Kven the members of the cabinet 

' THb " iaterpellation " differ* from the " qamtiona " miiwd in the 
British pBrliametil in that > debate on [he point rused is allowed after 
the interpellation, bnt not aftei ■ qunlioa. 
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itself are less interested in its continuance than is the 
case in England, since they may very possibly them* 
selves foi-m part of the reconstructed cabinet which 
supplants it. The relation of political parties to cabi- 
net government thus stands upon quite a different foot- 
ing in France from what it does in the United King- 
dom. Indeed the commendation which it has so largely 
met in the latter country rests on the presuinption of 
the existence of two great parties as a sort of natural 
phenomenon likely to continue. The absence of such 
in France upsets the whole calculation. In Italy and 
in the German empire, there is the same subdivision 
of party groups. The elections to the German Reicha- 
tag of June, 1903, showed at least a dozen different 
parties. The Keichstag contains 397 members, but 
even the most numerous of the parties, the clericals, 
had only a hundred seats. Several of the parties (anti- 
Semites, moderate Radicals, etc.) had less than ten. 
The subdivision of parties is, however, of much less 
national consequence in Germany than in France, sinoa^ 
pai'liamentary government does not exist. 

Looking at the institution of party government g 
erally, it seems liable to one or the other of two grave 
dangers. If bisection of opinion on a paramount issue 
does not exist, then the consolidation of the party may 
become a purely mechauical affair. What was in its] 
origin a natural bond of union may degenerate int4 
the cohesion created by artificial party ties. On thtrj 
other hand, where such cohesion, natural or artificial, 
is not forthcoming, parties assume the fragmentary and 
unmanageable form seen on the continent of Europe. In 
Great Britain, where the operation of the conatitntioi 
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in its present shape is dependent on partj government, 
the situation of public affairs at the opening of this 
century is at a very interesting juncture. Within the 
last two decades the older line of cleavage has been 
intersected in all directions with new divisions. The 
adoption of the Home Rule policy by Mr. Gladstone 
(1886) divided the Liberals into Unionists and Home- 
Kulers. The adhesion of the former to the Conserva- 
tives partially healed the breach thus created. But 
with the close of the century the division into Imperi- 
alists and anti- Imperialists, Protectionists and Free- 
Traders, and other minor rifts of opinion has violently 
disturbed the formation of parties. It remains to be 
seen whether the British political parties will disinte- 
grate into groups, will adopt a formal system of union 
with pledges and platforms on the American plan, 
or will find some means of reverting to their earlier 
condition of "natural" opposition on a fundamental 
question. It is more in accord with the history of 
British parliamentary life to presume that the present 
dominant fiscal question will lead to a new division of 
parties on a single line of cleavage. 
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I. The Individuslistie Theory of ihe Functioiu ot GoTeninient, - 
Individ QKlinn lu bued oq a Theorj of Jostice. — 3. Baasd oi 
Theory of Profiubilitj ; the Doetrioe of Laiutt Faire. - 
on ■ Biologioal Ktaiogj; Uie SnrviTal of tlie FiMsit. — &. Coa. ] 

flieting FunWB, 

1. The Individnalistic Theory of the Fanctions 
of Government. In tlie first and secoDcl divisIoDs of 
tbe present volume we have conaidered the general na- 
ture of the state, and tbe constitution and structure of 
governmeutal bodies. The discussiou of the form of 
government has of necessity preceded the treatment 
of the proper sphere of its operation. Yet in our own 
time the latter topic in practice assumes the place of 
paramount importance. The general opinion of civil- 
ized countries recognizes the validity of tbe principles 
of popular sovereignty and democratic government, — 
whether expreaaed by means of a limited monarchy or 
ill a republican form.' It is generally admitted also that 
the adoption of popular government does not, in and 
of Itself, as the sanguine theorists of a hundred years 




■ In •totingr lliat the general oonsenjni of opinian JB in fsTor 
democnbcy. it U not Ut be denied that popnl&r ^vemment hm fou 
oacBsiaiia] detraclors arooiig writen of repatacion and ability. 
Henry Hune {Paptilar Gormmaa, 1888| dedans it la be " extremely J 
(ragile." " not in hanuony *illi the normal i<mt» ruling hnn 
nulore," and " apt ttierefure lo Xvai tu urnel disappointment or Bcri 




^o hoped it might, offer a eolution of all our p 
and economic problems. Even granting that the g 
eminent is to he controlled by the people and for t 
people, we have yet to ask what is to be the proper 
sphere of its operation for the general benefit. We 
employ in ordinary discourse a variety of phrases to in- 
dicate the subject in question, speaking indifferently of 
the sphere of the state, state control, the functions of 
government, the province of government, etc. More spe- 
cial aspects of the problem are seen in connection with 
government ownership of railways, the control of trusts, 
and the management of public utilities. But whether 
in its general theoretical aspect or in particular form, 
the problem involved is emphatically the paramount 
question of the opening of the twentieth century. 
In the following three chapters we shall endeavor to 
deal with it in systematic form, considering one after 
another the solutions that have been offered in the< 
and practice to the open question of government < 
trol. First we shall deal with the individualistic sol 
tion, or system of natural liberty, to which we have 
already referred in a somewhat different connection in 
a preceding chapter. In the second place we shi 
discuss the ideals of collectivism, and the attempt 
that have been made for its partial realization. 
discussion of the actual economic operations of mod- 
em states on what may be called an iudividualisUo 
basis modiiied to a great extent by utilitarian and 
opportunistic considerations, will be considered in con- 
elusion. 

To the treatment of the individualistic doctrine of_ 
the functions of government belongs of right I 
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INDIVIDUALISM : 

cedence. For it constituted duriug a large part of 
modern times what might be called the official creed 
of eiilightened govemiueiits ; was, until our own genera- 
tion, defended by the greatest theorists of the uiodera 
era, and although discredited in its extreme form, re- 
mains as the working basis of the economic operation 
of both the American and the British governments. 
The individualistic theory may be briefly stated in the 
proposition that the sole duty of government is to 
protect the individual from violence or fraud. Accord- 
ing to this theory the positive interference of the state 
with the individual even in his own interest is not justi- 
fied. Nor is the state justified in undertaking opera- 
tions of an economic character, or in imposing restric- 
tions (other than in prevention of violence or fraud) or 
the economic activities of its citizens. A schedule of 
government functions admissible on a purely individu- 
alistic plan would include the maintenance of an army 
and a navy, courts of justice and n force of police, the 
enforcement of a criminal law and of statutes in ref- 
erence to sanitation, adulteration of food, inspection 
of steamboats, etc, these being indirectly protective in 
their character : but it could not comprise the con- 
duct of the post-office, the maintenance of hospitals and 
poor-houses, or the operation of railroads. Only such 
actions on the part of the state as were directed to pre* 
vent the interference of its citizens with one another 
would be legitimate. 

2. Indlvidnalism as based on a Theory of 
Jnstice. This system of individual liberty against 
the interference of government has been defended on 
different grounds. As a matter of justice it has been 
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argued that the individual has a rigbt to be let alone. 
On economic grounds it has been contended tbat it 
pays to let him alone. Lastly, on purely scientific 
grounds, it haa been argued that it ia in general conso- 
nance with the evolutionary nature of human prog^ress 
that the individual should struggle for himself and 
survive, or fail, according to his fitness. The first of 
these arguments — the restriction of the operation of 
government to the defense of the rights of the indj- 
vidnal — is especially found in the writings of the 
political philosophers of the later eighteenth and early 
nineteenth centuries.' We find it in the theory- of 
the state advanced by Kant and Fichte and following 
as a corollary upon their view, of the doctrine of the 
social contract. Kant, actuated by a spirit of protest 
against the paternal interference of the Continental 
governments of his day, and their intrusion into 
private life of the citizen, bases his views of govei 
mental functions on the idea of liberty, and assigns 
the state " the hindering of the hindering of liberty " 
as its proper policy.' But among German writers Wil- 
Lelm von Humboldt, in his " Sphere and Duties of Gov- 
ernment," offers the most complete expression of the 
thoroughgoing political individualism characteristic of 
this period. Taking as his starting-point the *' individ- 
ual man and the highest ends of his existence," Hum- 
boldt finds the paramount consideration to be that of 
individual variety and self-development. On this the 

' Ad excflllent critiqiie of the iudividDaligm of the eigbteenth oen- 
tnr;, and ita ttamroiauon to the mniiteenth, ii found in Miohel, L'Idit 
dt i'Etal (introdnotion and bh. !ii). 

' Sae aboTe, bk. i, chap. v. 
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active interference of govemmeDt can have none but j 
a. detrimental effect. For this reason " the state ii 
. abstain from all solicitude for jmsttive welfare, and 1 
not to proceed a step further than is necessary fof j 
mutual security and protection from foreign enemies." 
Even such examples of interference as national educa- ' 
tiun and state relief of the poor are to be condemned. 
This political theory of non-interference received a 
decided stimulus from its false analogy with the doc- 
trine of popular sovereignty. It was but natural that 
at the beginning of modern democratic government 
the idea of the right of the nation to govern itself 
should be confounded with the somewhat similar claim 
of the individual to be left alone to manage his own 
affairs. Political freedom and non-interference seemed 
synonymous terms. In America the idea of individual 
rights was dominant during the formative period of 
the republic. The original situation of the colonists, I 
compelled to wring their snstenancc from a reluctant i 
wilderness, the discredit of government in general by 
the land fees, quit rents, and tea taxes of the royal 
regime, inspired the Americans with an intense belief 
in self-reliance and individual rights. We find it as 
the central feature of the political philosophy of Thomas I 
Jefferson, and the writers of the perio<l,' and it has per- 
sisted until to-day in the opinions held by a large 
section of the people of the United State;. 

The individualistic theory of governmental non- 
interference resting on a doctrine of individual rights 
has an attractive and undoubtedly plausil>le appe. 

'ts weak point ties in the fact that on closer J 
C. E UtTTiam, Uilor^ of Amtrican Political Thcaritt. 
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ixamination it is seen to contain inconsiBteucies of B 
serious cliaracter. To carry it out fully and absolutely 
would involve the adoption of an attitude at variance 
with the dictates of common sense, and one which no 
government has ever found it practical to completely 
accept. Mill has shown that the limitation of the 
province of government to the prevention of force and 
fraud " excludes some of the most indispensable and 
unanimously recognized of the duties of government." ' 
Every government recognizes and enforces the right 
of private property, but it can be objected that this, 
in the case at any rate of property in land, looks very 
much like positive interference, since the maintenance 
of the claim of one individual is equivalent to the ex- 
clusion of all others. In the case of the regulation of 
the right of bequest, the fact of interference, though 
universally approved, is still more evident. In matters 
such as the coining of money, and the condnct of the 
postal service, we have instances of governmental action 
in a positive direction of such obvious convenience 
and general utility aa entirely to warrant the violation 
of individual liberty involved. In other cases, as has 
been shown in detail by Professor Sidgwick,' there is 
an obvious breach of public morality in a policy of 
complete abstention ; that a government should leave 
deserted children to starve, and content itself with " not 
interfering " with the destitute poor, is a point of view 
that meets with almost universal condemnation. The 
positive duties of the state in regard to national edu- 



E 



John Stout Mill, Frindplei of PoliliaJ Eeonam^, bk. 
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ration are also generally admitted, although it is hard 
to find a defense for such a function of government on 
a purely individualistic plan. 

3. Based on a Theory of Prof itability ; the Doc- 
trine of LaiBsez Falre. The view that aocial justice 
demands that the individual should he left in posBesasioa 
of bis "natural rights" may therefore be discarded. 
Far mor« importance has attached to tbe economic de- 
fense of individualism, the claim that it is more profit- 
able for the welfare of industry and commerce that 
every one should be left to follow his own interest as he 
himself understands it. This is the doctrine that was 
paramount in England during the rise of modem in- 
dustrialism and which was to a large extent reflected 
in America and elsewhere. The cause of the peculiar 
dominance of individualism in the direction of eco- 
nomic policy is to be found partly in the industrial 
circumstances of tbe time, partly in the effect exercised 
upon public opinion by tbe writings of the political 
economists. During the period between 1750 and 
1850, England, and in consequence the industrial 
world, underwent a series of economic changes of such 
fundamental importance as to earn the name of the 
Industrial Revolution.' The invention of special ma- 
chinery for the textile ini^ustries (the spuming jenny, 
the mule, the power loom, the cotton gin), together 
with the application of steam as a motive power, 
changed the system of production from its previously 
restricted and domestic character and established the 

' Tbs student mmy with profit oonnlt in thii connectiOT Tojnlne'a 
Induttrial Revolution, Caaninghun'i Orowlh of EngliA tnituttrg and 
Commrrrt. uid Hobun'i EaalaXion a/ Modm Capilaliim. 



I 




3&1 THE PROVINCE OF GOVERNMENT 

factory system. The contemporary improvementa i 
the smeltiDg of iron ore (coal being used as fuel), 
the improved means of transportatioD in the sluipe 
of better roatlR. canals, and later the introduction of 
steamboata flSOT), the building of railroads (1830) 
enormously increased productive power and stimu- 
lated international exchange of products. At the 
same time the existing system of govemmeDt regu- 
lation of industry (the tolls, duties, prohibitions, 
labor statutes, etc.) became entirely out of harmony 
with the industrial situation and with the need for 
mobility of capital and labor and opportunity to ex- 
ploit foreign commerce. 

The inadequacy and to a great extent the positive 
hindrance of the older system of state interference 
became apparent and contributed directly to the rise 
of modem political economy. Adam Smith in his 
"Wealth of Nations " (1776). foUowed by Ricardo, Mal- 
thus, Fr^erio Bastiat and others, elaborated the eco- 
nomic system of individual liberty as the new guide of 
legislative policy. The fundamental argument of their 
system runs as follows : Every man is actuated in his 
economio relations mainly by the pursuit of his own 
interest. If individuals are left free to follow their 
own choice in the use of their capital, the snle of 
their labor, or the renting of their prnperty, the liberty 
of each will be in the general interest of all. For capi- 
tal and labor will by this means be directed to those 
operations in which they are most profitably employed, 
and in which the remuneration for them is in conse- 
quence the highest. A similar reasoning applies 
prices ; for if articles are freely exchanged, ; 
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demand for any commodity will tend to raise tbe price 
and to call forth an additional supply, until by tbe 
operation of these balanced forces an equilibrium is 
obtained. International escbaoge of goods, if left un- 
Matricted, will be effected in the quantity and kind 
most profitable to those making the exchange : every 
country will prefer to direct its labor towards the pro- 
duction of those articles for which it has the great- 
est adaptability and will rely on its trade with other 
nations to supply the commodities whose production it 
finds relatively difficult We have thus a general 
economic harmony in which every individual seeks 
to obtain the greatest advantage for himself to the 
general wellbeing of all. In such a state of things 
government interference becomes needless and necessar 
rily noxious. To fix prices and wages by legislative aot, 
to assign a legal rate of interest and prescribe a legal 
schedule of rent, to prohibit importation or hamper the 
movement of labor from trade to trade or from place 
to place, — all this is contrary to a natural law which 
if left to itself will coordinate everything to the best 
advant^e. 

The effect of this teaching throughout the world, 
but especially in Great Britain, was momentous. It led 
to the repeal (181S-14) of the long-standing regulation 
of labor under the Elizabethan statute. It occasioned 
the abrogation of the laws against free combination of 
workingmen (1824) and of the laws of settlement re- 
stricting the movement of laborers, the repeal of the 
navigation code (1849) which since the reign of 
Charles II bad sought to limit the trade with British 
colonies to the ships tA the mother country, and I 
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abolition of the trade monopoly of the East India Com- 
pany. It found its great«at triumph in the almost total 
repeal of the protective duties, the abolition of t^ 
com laws {1846), and the establishment in the United 
Kingdom of the system of free trade.' In America, 
though the absence of positive interference in the past 
prevented the necessity of similar statutes of repeal, 
the same ideas exercised an enormous influence. The 
writings of earlier American economists reflect with 
what General Walker has called a " Chiuese fidelity " 
the ideas of the English school ; and the low-tarift 
movement before the war was based on the doctrine 
of free trade. In a succeeding chapter we shall have 
occasion to refer to the later criticism of natural lib- 
erty. 

4. Based on a Biological Analogy: ths Snr- 
Tival of the Fittest. The evolutionary basis of the 
individualistic theory of governmental functions has 
not enjoyed the same prominence as the economic doc- 
trine. We see it especially in the political philosophy 
of Herbert Spencer. As we have already noticed in 
connection with the organic theory of society, Spencer 
endeavors to apply the biological theory of evolution 
to the interpretation of social and industrial progress. 
The government is regarded as one of the " oi^ans " of 
society. It should be intrusted only with that function 
for which it is specially adapted ; and with the ad- 
vance of social complexity it must lose in scope what 
it gains in intensity. " A function to each organ, and 
each organ to its own function," says Spencer, " is the 
claw of all organization. . . . The lungs cannot digest, tl 
> A. MoDgredion, ffuiory of the Frtt Tradt A 
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heart cannot respire, the stomach cannot propel blood. 
. . . Must we not expect that with government alao, 
special adaptation to one end implies nonadaptation to 
other ends ? " Spencer, in his earlier writings at any 
rate, was willing to follow his theory to its logical out- 
come, and to erect the dogma of "the survival of the 
fittest" into a moral law. To interfere with its opera- 
tion was to disturb the " natural " order of progress. 
Should the state aid the poor, the sick, and the aged, 
it thereby contributes to the survival of forms which 
have no claim to survive, and whose existence is a det- 
riment to life in general. "It seems hard," be says, 
" that a laborer incapacitated by sickness from com- 
peting with his stronger fellows should have to bear 
the resulting privations. It seems hard that widows 
and orphans should be left to struggle for life or death. 
Nevertheless when regarded not separately, but in 
connection with the interests of universal humanity, 
these harsh fatalities are seen to be full of beneficence." 
The theory thus advanced is interesting as illustrating 
the extreme form which individualism was apt to as- 
sume during the period of its dominance, but hardly 
needs a detailed refutation. Such an argument would 
apply equally well to the suppression of private charity, 
private aid to the sick, and private maintenance of the 
poor as well as to government relief. U the sole teat 
of fitness to survive is found in the fact of survival, 
then the prosperous burglar becomes an object of com- 
mendation, and the starving artisan a target of con- 
tempt. If it is assumed that widows will die unless the 
government helps them, and that usurers will grow 
rich unless the government stops them, this seems a 
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very poor reason for saying that widows oxight to diit 
and that usurers ought to grow rich. Even taking the 
evolutionary argument on its own ground, it can bo 
urged with justice that as soon as the government does 
" interfere," then its interference becomes one of the 
facts of the situation, one of the operative forces to be 
taken into account. Indeed the attempt to thus applf 
the biological doctrine of evolution to the theory of the 
functions of government involves a distortion of th« 
truly scientific point of view, 

5. Conflicting Forcee. Even in the first half of the 
nineteenth century, when the individualistic view of gov- 
ernment was dominant in both theory and practice, its 
doctrines were not altogether unopposed. The wonder- 
ful progress made in productive Industry by the fac- 
tory system operating under a regime of natural liberty 
seemed the strongest possible argument in its favor. As 
against this the appalling distress of the working classes 
during the same period plainly called for a more active 
policy on the part of the state than mere non-interveU' 
tion. The factory system under the play of free contract 
seemedinevitablytolead to oppressive hoursof labor, un- 
wholesome and brutalizing conditions of work, and the 
employment of children of immature age as a substi- 
tute for adult labor.' The degradation and insufficient 
remuneration of the workers as a consequence of their 
enjoyment of " natural liberty " called forth a strong 
current of opinion in opposition to the policy of non- 
interference. Thomas Carlyle in his " Past and Present " 

□t the miurieB occasioned by die factorj ayKam 
may be found in Spencec Walpolc'a HUtary of England, vol. iii, e 
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(1843) and "Latter Day Pamphlets " (1856)' denounced 
the "dismal science" of the economists and ridiculed the 
doctrine of laissez /aire. The practical effect of thia 
hnmanitarian movement is seen in the legislative regu- 
lation of factory labor in Great Britain by acts of Par- 
liament of 1833, 1844, 1847, 1850, and later statutes. 
These measures which limit the hours of employment 
for women and children are Satly at variance with the 
individualistic principle. They have however been sub- 
sequently imitated in the legislation of the great indus- 
trial states, including most of the manufacturing states 
of the American Union. Tlie further disintegration of 
the principle of non-interference will be traced in the 
third chapter. From what has been said, however, it 
may safely be concluded that pure individualism in the 
conduct of government is impossible. Its adoption, tn 
complete form, runs counter to the most instinctive 
impulses of humanity and would neglect governmental 
duties of the most evident character. As a matter of 
political justice it rests on a mechanical attempt to 
completely divorce individual and social rights. On an 
economic basis it overlooks the plain advantages of 
cooperation and regulated effort. As a scientific law 
it will not stand examination. 

READINGS SUGGESTED 
Mill, J. S., Principles of Folitioal EcoDom)', bk. v, chmp. iL 
Ritchio, D. 6., Studies in Political and Social Ethiea (1902), 

' " Let oa bops that tiu> leiTe-aJone prineipls baa got iti apothao- 
ma.. . . Reapactabh PniEaMon of the diunal •oe&oa, ytni amall * Law 
of God ' ii hang up alon^ with tha mnltiplioatiiB tabia lOelf . 
1«Dgth ot joor tetber ii pratt7 well ran." LaUer Dan Pat^Utli, S 



I 



370 THE PROVINCE OF QOTEBNUENT 

M'Kechmc, W. S., Tb» State and the IndiTidual (1896), part ii, 

FURTHER AUTHORITIES 

MoDti^ue, F. C-, Limits of ladividoal liberty (1885). 

Doniathorpe, W., ludividualiam (1894). 

Ketly, £., GoTeinment, or Uumui Evolation (1901). 

Miohel, H., L'ld^e de I'Etat (1895). 

Sidgwick, H., Elements of Politics (2d edition, 1897). 

Von Humboldt, W., Sphere and Duties of Government (1791). 

Pollock, Sir F., History of the Science of Politics (1900). 

Godwin, W., Political Justice (1798). 

Bluntscbii, J. K., Geschichte det Neueren StaatswiaMasctuft. 
(3d edition, 1881). 

Blanqui, J. A., History of Political Ecoaon; in £ai«pe (Ameri- 
can translation, 1880). "^ 

duuuDgliiun, W., Growth of English Industry and Commet 
(1903), vols, ii and iii. 

Spencer, H., The Man verma the State (1884). 



k_ 




I. Hw SooialiitiB Theon = it* Dertmotive Cridcwn. — 2. The Coo- I 
a Programme of Sooialiain, — 3. The Gennan Social Daroo- 
cnU. — 4. Socialiam in Ei^luid and America. 

1. The Socialistic Theory: its Destructive 
Criticism. Entirely oppoBed to the iDdividualistto 
conception of government are the doctrines known aa 
socialism, collectivism, communism, and which, subject 
to later distinction, may be spoken of together as the , 
socialistic theory of the state. No socialistic state has 
actually existed on any except a small and experimental 
scale. Socialism is therefore mainly an ideal rather ' 
than an actuality. But the doctrines it embodies have 
appealed so strongly to so many minds, have exercised ' 
such an important influence on actual legislation and i 
practical politics, and contain in spite of their falla- 
cious nature so much that is of use and inspiration, as 
to merit a special treatment. 

Socialistic theories present both a destructive and a 
constructive aspect. They offer in the first place a criti- 
cism of the existing industrial system (whose basis is 
individualistic), with a view to show its inherent un- 
soundness and its inevitable collapse. In the second 
place they propose to substitute for the present state 
a cooperative commonwealth to be founded on associ- 
ated effort and joint control. The critical part of the 
socialistic doctrine is intended to show that the indi- 
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viJualistic system of industry is wasteful and ineffectire 
from an economic point of view, and inequitable in 
that the remuneration wbieh falls to the different classes 
of workers ia not according to their relative deserts. 
The more celebrated writers of the school, as for in- 
stance the great German socialist Karl Marx in his 
" Capital," which has been called the gospel of aocialisra, 
criticise the existing state from a point of view elabo- 
rately historical. Marifralleges that the system of indi- 
vidual private property on which it rests is the outcome 
of original aggression of the strong against tbe weak, 
representing an appropriation of the means of exist- 
ence by the stronger class, and their consequent ex- 
ploitation of the mass of workmen, who remain in a 
state of dependence spoken of as wage slavery. The 
progressive improvement of the means of production 
renders the workmen more and more dependent on 
those who employ them. The appropriation of tbe land 
by private owners (a process practically complete in 
older countries) renders it impossible tor any individ- 
ual to apply his labor directly to the natural resources 
of the earth. The increasing use of machinery, although 
vastly more efficient than the hand labor which it has 
replaced, makes all productive operations more and 
moi-e dependent on the possession of capital, on the 
ability to purchase machines, premises, etc., and to 
forego the prospect of immediate reward for tbe sake 
of future proBt. In such a condition of things the 
isolated laborer has nothing whereon to subsist except 
bis labor power, which he must sell as best he can to 
the highest bidder. In the nature of things he cannot 
receive less for it than what will enable bim to I 
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exist, but anything over and above this will depend on 
the bargain he is able to make with his employer. 
Now this bargain, although nominally effected under 
the rule of free contract, ia id reality a forced one. 
The workman must sell his labor or die of starvation. 
But since the increase of population, as Malthus and 
others have shown, is continuous until some point whei'e 
it is actually checked by lack of means of subsistence, 
tlie labor market will always be so crowded with labor- 
ers as to bring down the level of wages to that which 
practically amounts to the necessaries of life. Should 
wages rise above this, a responsive upward movement 
of population must bring them down again. Such la 
the famous "Iron Law of Wages" formulated by 
Lassalle on the basis of the Ricardian economics. The 
other side of the industrial bargain is represeuted by 
what the employer receives from the laborer. This 
consists each day of a certain amount of labor power, 
which results in the fabrication of a certain number of 
useful commodities produced by the application of the 
day's label'. From the nature of the bargain it does 
not follow that the commodities thus produced by the 
workman's labor need be exactly equivalent to the com- 
modities given to him through the medium of his wages 
by the employer. Indeed, the socialistic writers assure 
us the two are by no means equal. The workman pro- 
duces in the day more than he consumes (for other-' 
wise the employer would have no motive in undertaking 
production), and the surplus thus created falls to the 
lot of bis fortunate employer. The laborer who sells 
his labor ander compulsion is compelled to submit to 
this fraudulent system. Such ia the doctrine of suiv 
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plus value, which is particularly associated with 
name of Karl Marx, and which is the foundation of 
the critical theory of socialism. The point in which it 
lies open to attack is that it attributes to labor the 
whole of the productive result, and does not allot a 
share to the maohiDe which was used in cooperation 
and which is the property of the capitalist. 

It is impossible here to enter into the economic dis- 
cussion to which this question gives occasion. It is only 
intended to show on what grounds the socialistic con- 
tention accuses the present system of being essentially 
inequitable. Marx and the writers who have followetl 
his lead are not content with alleging the present on- 
fairnesa of the nietltoil of free contract and free com- 
petition. They claim that with the continued application 
of machinery and improvement of production, the con- 
tinued appropriation of natural resources and constant 
growth of popnlation, the inequity of the system will 
be emphasized, the gulf between the capitalists and 
the laborers, the rich and the poor will be further and 
further increased. Sooner or later, they maintain, the 
forces thus at work will precipitate a vast social catas- 
trophe vrhich can only be avoided by altering the in- 
dustrial basis of our social system, and substituting 
associated effort for the economic anarchy of free 
petition. Their theory thus assumes the aspect 
social prophecy. 

On more valid grounds the socialists draw atteni 
to the wastefulness of the individualistic method of pro- 
duction and distribution. A vast amount of work is 
performed under it that has no social utibty, a great 
deal of work is duplioated and even done several times 
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OTer with no general advantage. The labor wasted in 
competitive advertising, and efforts of a Bimilar char- 
acter intended merely to divert busineas from one per- 
Bon to another, is the most conspicuous instance of 
economic loss of the first class. Instances of work that 
is needlessly mnltiplied are seen in the case of com- 
peting railroads running trains over parallel lines, and 
in retail stores existing in considerable number where 
one general distributing establishment could do the 
work. Perhaps the simplest and best illnstration of the 
point in question is seen in the contrast between the 
delivery of letters at consecutive bouses and in neigh- 
boring streets by a postman (an official under collec- 
tive management) and the waste of time and labor 
involved by the spasmodic delivery of milk and gro- 
ceries at various houses throughout an extensive dis- 
trict by the employees under individual management. 
It is in the economic saving thus effected that the 
amalgamation of industry by large corporations proves 
economically superior to production and distribution 
by small concerns. The large industrial companies 
and departmental stores of the present are standing 
proof of the fact. These the socialists regard as indi- 
oating the necessary passing of the older system of 
individualism, the large corporations representing a 
transition stage towards the general industrial man- 
agement by the state. 

2. The Constmctive Programme of Socialism. 
From what has been said it will be easily seen that the 
critical or destmotive side of socialistic theory contains 
a great deal that is true and extremely useful in indi- 
cating the proper direction of measures of social reform. 
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The other side of socialism, its constructive programme 
for a cooperative commonwealth, is much weaker and 
cannot be worked out iu detail without meeting with 
hostile criticism from socialists themselves. In general 
terms the programme of socialism is to substitute goY- 
ernment management for private management, to put 
all productive industry under state administration, thus 
making the state the sole employer, and putting all 
the workers in the employ of the state. On this system 
the functions of government would extend to the whole 
domain of economic operations ; it would manage all 
the railroads, the factories, the mines, and the farms. 
In place of competing retail stores, government distrib- 
uting houses would be established for delivering to each 
citizen his share of the national production. Individ- 
uals would still have a property right tij the things they 
actually intended to use, — houses, food, clothes, etc., — 
but all the means of production would be nationalized. 
The inherent impracticability of such a system be- 
comes evident when one turns from the general scheme 
of production to the question of distribution, — the 
method according to which the wages of the workers 
under the socialist state are to be managed. On this 
point there is a great variety of opinion. The most ex- 
treme view is found in those writers who recommend that 
everything produced should be common property, all 
persons taking from the general stock according to their 
needs. La mise au tan, la j>riiie av tas, ran the for. 
mula adopted by Proudhon, the French anarchistic 
writer. Such a system would of course leave no such 
thing as individual wages, the remuneration of each 
-laborer being according to his needs, not according 
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his efficiency. Somewhat similar to thb is the sugges- 
tion for a geueral. equality of wages, all persons being 
compelled to work for an equal number of hours (or 
a number of hours equalized according to the rela- 
tive attract! VGD ess or repulsiveness of the trade) and 
all receiving the same remuneration. This, tt will be 
remembered, is the solution of the wages problem offered 
by Edward Bellamy in hia " Looking Backward," a pi'e- 
, sentation of the socialist state under the form of a 
romance, which attracted at the time of its publication 
(1888) a phenomenal attention. To all except the 
most sanguine visionaries any socialistic scheme in- 
volving equality of wages is totally impracticable. It is 
evident that under such an arrangement the individual 
stimulus to work would be gone and the efficiency of 
production hopelessly impaire<I by idleness. Bellamy 
and others attempt to argue that under the improved 
conditions brought by socialism, the elevation of the 
genera] moral tone would severely discountenance any 
such shirking of work, and that with the shortened hours 
of labor possible under coiiperative work there would be 
no aversion to labor on the part of the individual. Such 
on argument is altogether of an idealistic character, 
and contains the most monstrous assumptions of a sud- 
den and mechanical renovation of human nature, so 
sweeping as to beg the whole question of social reform. 
The argument is also in contradiction to the method 
(adopted by Bellamy) of lengthening or shortening the 
hoursof labor in any trade in order to attract or rejR-l 
workers according to the needs of any particular moment. 
This plan itself rests on the assumption of an aversion 
to work. 
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Ye come finally to the scheme of industrial organii- 
ation that may be described as socialiam proper, in op- 
position to communism and collectivism. In this can 
wages are to be awarded to each laborer according to bis 
efficiency. The plan supposes a hierarchy of offidali 
(on the elective principle) who control the productiTV 
process, drafting the workers from trade to trade as 
may be needed, and paying salaries, making promotionB, 
etc., according to the industrial efficiency of the workers. 
The pay of a good workman would be high, of an inef- 
ficient or idle workman low. The scheme would be 
almost perfect, if one could assume the official per- 
sons who assign places, salaries, and promotions to be 
omniscient and impeccable. But the possibilities of 
corruption, the play of interested motives, intrigue, 
personal spite, and unfairness of all kinds would be so 
appalling under present conditions of public morality 
as to altogether remove such suggestions from the 
domain of the practicable. If all industry were forcibly 
appropriated by the government and private business 
prohibited, the individual who fell under the odium of 
the " bosses " and " cliques " that might very possibly 
control such a government, would feel himself to be 
under a despotism from which the organization offered 
no escape. 

3. The German Social Democrats. Socialism, 
however, has more than a merely theoretical aspect. 
On the continent of Eurojie it has made itself a force ill 
practical politics of the highest importance, am) social- 
ist political parties have of late assumed some iinpor* 
tance in England and the United States. But it is in 
Germany especially that the socialist propaganda bst 
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met with suoceas, and has exercised a powerful iutiueQce 
on the legislative policy of the governnieDt. The evo- 
lution of socialism in Gei-many is not only interesting 
of itself, but is singularly instructive in the light it 
throws upon the probable future of socialist political 
parties, and the extent to which they are likely to suc- 
ceed in modifying the attitude of existing govemment«. 
It arose, as also in France, in the earlier part of the nine- 
teenth century, assuming at first an altogether ideal and 
Utopian form.' The earlier socialists, or connnunists 
as they were at first called, greatly underestimated the 
enormous difficulties that stand iu the path of social 
reform. Attributing all existing evils to the prevalence 
of the capitalistic system, they presumed that its imme- 
diate abolition in favor of state control would effect an 
almost immediate regeneration of mankind. The origi- 
nal programme of socialism, when it arrived at the stage 
of having a political programme, consisted in the un- 
compromising destruction of capitalistic industry. This 
was the attitude of the socialist wing of the revolution- 
ists that for the time being overthrew monarchical gov- 
ernment in France in 1848, and threatened its existence 
in the German convulsions of the same year. After the 
collapse of that great movement the German socialists 
fell into opposing groups, — some of them still aiming 
at a general universal revolution, and attempting to or- 
ganize on a cosniopolitan basis, others recognizing the 
present national state as their starting-point, and de- 
sirous of gaining tlieir ends by constitutional reform. 

I Of tile IiuliBl period of nodwii lOFumnii in QsnnmnT, WsitHDe'l 
Am WJt tmtiitulund win mU (1833) ud in France tbe writings oE 
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Bj the latter plan Bocialism, instead of fighting itself 
into power, would vote itself into power. The greatest 
influence during this period was exercised by Ferdi- 
nand Lassalle, who organized a Germau Workingmen's 
Association, and advanced aa an immediate programme 
the use of state credit for the foundation of working- 
meu's productive associations, which should act as the 
beginning uf a socialist state. The secession of the 
revolutionary anarchists, the collapse of the interna- 
tional aspect of the movement,' aided the growing 
tendency of German socialism towards a national con- 
stitutional form whose immediate aim should be the 
attainment of practical measures, rather than the com- 
plete realization of the ideal state. At a congress at 
Gotha in 1875, a general union of the socialist party 
was effected on a basis of compromise. In the pro- 
gramme there adopted the "abolition of the system of 
wage labor " was indicated as the ideal of socialism, but 
certain immediate measures were proposed " in order to 
prepare the way for the solution of the social question." 
In the period following (1878-1890) the party un- 
derwent a severe persecution at the hands of the Ger- 
man imperial government, which did not, however, 
drive it into revolutionary measures. At a congress 
held at Erfurt (1891) a revised platform was adopted, 
which became the official programme of the German 
social democratic party. It demands universal, equal, 
and direct suffrage by ballot (extending the franchise 

1 Earl Man in 18(14, vhile a refugee in London, fonnded the httti- 
nmtional Wackiagmea'a Aasociation, irhich aimed at social revolntiuit 
wHliaaC the help of eziitiiig gotemmeata ; tLa moTemeiit onllapa 
after dw fVkneo-Pnuaiui War. 
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to women}, proportional representation, direct legisla- 
tion, Bubstitution of a. universal militia for a standing 
army, freedom of tlie press and of meeting, free justice, 
a graduated income tax, improved factory legislation, 
statutory limitations of the hours of labor. With these 
immediate demands are coupled a general denunciation 
of the evils of capitalistic industry. But it is asserted 
that the " struggle of the working olasses against capi- 
talistic exploitation must of necessity be a political 
stru^le," ' and it will be seen that the present de- 
mands of the party include nothing tliat is not asked 
by various radical groups in Anglo-Saxon countries, 
except perhaps the item of a legal labor day. On this 
basis the progress of the Social Democrats in point of 
numbers has been extremely rapid. At the foundation 
of the German Empire they elected only two members 
to the Reichstag : in 1893 they elected forty-four mem- 
bers, representing 1,876,738 votes, and in the election 
of 1903 succeeded in returning eighty-one members, 
representing 3,011,114 votes. On the other hand it is 
generally conceded that the socialist party (including 
therein those who vote for socialist candidates) is not 
entirely made up of socialists. It has become to a large 
extent the party of discontent and of standing opposi- 
tion to the imperial government, and is by no means 
to be looked upon as entirely made up of persons be- 
lieving in the practicability of a cooperative state. 

In all the Continental countries one of the vexed 
questions of present socialism is the extent to wbiob 
the earlier doctrines of the socialistic theory are to be 

> A truulatioD of the text of the Erfurt progmniDO ma; be found 
in Elj'i Sociaiiim awi Boaal Befirm, appanilu L 
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maintained. Some of tbe aocialisto tenacionsly adlMW 
to the original tenets of Karl Marx, and persist to be- 
lieving in tbe imminence of the social cataclysm. Hiu^ 
however, in view of the evident improvement in tbe lot 
of tbe working classes during the nineteenth centmj, 
daring which the actoal wages of skilled labor have 
been about doubled, is an expectation that seems be- 
Ued. A great many socialists believe in the progrvflsive 
alteration of present conditiona with a view to tmtnediata 
social amelioration to the extent actually practicable. 
These " revisiouiats," as they are ealled, were voteci 
down at the recent international congress of socialists 
at Amsterdam (190-1), and a set of resolutions adopted 
reafBrmiog the inveterate hostility of the socialists to 
the system of capitalistic production. But in spite of 
this it may with authority be affirmed that the greater 
number of socialists now favor the amelioration of pre- 
sent conditions rather than their complete overthrow. 
The socialists, though extremely numerous in France and 
It.ily, have nowhere else as much cohesion and unity 
of operation as in Germany. In France in particular 
they are divided into opposing factions. Some of them, 
under the name of " coUectivists," are of the Marxian 
type, favoring a complete economic control exercised 
by a centralized government ; others advocate the 
adoption of a socialistic programme by the develop- 
ment of municipal control ; others again, the " pofi«i- 
bilists," are inclined to accept any measures of ameli- 
oration that can be obtained and to coijperate with any 
existing governments that will meet their views. 
4. Socialism in England and America. 
ona socialistic associations have been formed 



land, — the Social Democratic Federation (1881), tbe 
Socialist League (}884), now extinct, atKl the Fabian 
Society. The latter haa contained among its niemlxsra 
many persons of marked talent, — the two Webbs,' Mrs. 
Annie Besant, and others, — and the collection of pa- 
pers published by it under the title of " Fabian Essays 
in Socialism" has bad an extensive sale. The pro- 
gramme of the society consists in tlie gradual introduc- 
tion of socialism, recognizing the need of a transitional 
stage in passing from capitalistic industry to collective 
management. In the United States there have been 
numerous examples of practical attempts at the reali- 
zation of collective management in the foundation of 
various communities in which the principle of associated 
labor and common ownership was adopted.' Of these 
the Rappites of New Harmony (later of Economy) and 
the communists of Zoar, Amana, and Oneida are famil- 
iar examples. These experiments have always proved 
failures, except where the main motive was religious 
and not economic, and where the community of pro- 
perty was only incidental to aspirations of a higher 
character. Of late years socialism has appeared in 
the United States in the form of political parties 
which are developing a considerable voting power. 
The Socialist Labor party and the Social Democratic 
party are the most important. In the presidential elec- 
tions of 1904 some 600,000 votes were given to social- 
ist candidates. But in the case of both these parties. 
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though they preface their platforms with general s 
meats in favor of the natioDalizatioii of productioD, 
special stress is laid on the immediate demands for stat« 
railroads, municipal control of lighting plants and street 
cars, a graduated income tax, etc. They thus illustrate 
in their practical programme a very close similarity 
with radical political parties whose basis is not social- 
istic. The present demands of socialist parties both in 
America ajid in Eui-ope are very closely allied to those 
advanced by the Populists, the French RadicaJs, and 
the British Independent Labor party. The funda- 
mental basis of radicaUsm is individualistic and hence 
represents in theory the opposing extreme from the 
socialistic conception of the state. But the progressive 
evolution of modern socialism is carrying it further and 
further from its original ideal. The latter many social- 
ists admit to be Utopian and unattainable, and many 
persons not socialists would concede that the theoreti- 
cal ideal of a coiiperative commonwealth may exercise 
a formative influence on the direction of actual legis- 
lation. The aims of the socialists in connection with 
municipal government we shall discuss in the next 
chapter. 
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1. Tha New EnTironniflnt. — 2. Tbeorj of Protacldon to Indnstry. — 8. 
Madura Ptoteoti^o Tariffg. — 4. Interference with CompetJIiTe PricM; 
Trust and liuilroad Legialatioa. — 5. Qoremment Interference on 
Behalf of Che Working CUse ; Factory Laws, State loaaTanoe, and 

Pensions. — U. Mnuieipal Cootrol. • 

1. The Kew Environment. We shall now consider 
in conclusion the actual functions exercised by modem 
governments and the existing state of opinion in refer- 
ence to the economic duties of the state. The practical 
opera.tion of all modern civilized goverDments remains, 
in a certain sense, on an individualistic basis. By this is 
meant that there is no state in which the principle of 
common property in the means of production, or of 
equality of wages, or of universal employment by the 
government, is adopted. Each individual is still left 
to eain his own living by his own efforts, and the 
amount of wages remains as a matter of free contract 
between employers and employed. But subject to this 
general reservation, it can easily be shown that the 
practice of modern governments is further than ever 
removed from complete individualism, and that the 
tendency towards state interference with industry is 
everywhere on the increase. We have but to consider 
the public policy of our time in reference to the regu- 
lation of railroads, of monopolies and tariffs, to realize 
that the former reliance upon the principle ot i 
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strioted competition and individual self-interest has 
been completely lost. This obvious change in public 
policy has been accompanied by an equally evident 
change in public opinion. The economists and political 
philosophers of the present time arc prepared to defend 
a degree of state interference quite at variance with 
the doctrines of their predecessors. The reason for this 
remarkable alteration both in theory and practice ia 
found In the altered circumstances of our industrial 
environment. We iiave seen in a previous chapter 
that the rapid expansion of industry under the stimu- 
lus of the new mechanical processes of the industrial 
revolution seems to demand its liberation from all 
forma of governmental restraint, and that the conse- 
quent removal of the standing impediments to the free 
movement of capital and labor was accompanied, at any 
rate as far as the total volume of production was con- 
cerned, with marked success. But it has been seen also 
that in reference to the welfare of the laboring class 
the system of free competition, particularly in regard 
to the work of women and chiltU-en, was open to serious 
objection. The further development of modern indus- 
try has empliasized many other disadvantages attend- 
ant upon unrestrict^id competition. The more import, 
ant of these may be briefly discussed in theoretical 
form, after which we shall proceed to the treatment of 
the actual legislative policy adopted under the circum- 
tances. 

The theory of government functions laid down by 
Smith, Ricardo, and the classical economists was 
essentially a cosmopolitan theory. It was intended to 
show that if wages, prices, and trade were left to the 
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free pla.y of individual bargaining, tlie aelf-interest of 
each would promote the general interest of al]. Each 
individual would be enabled to apply his labor and his 
capital to the particular branch of industry in which 
he might expect the highest remuneration. In the same 
way each nation would be enabled to concentrate its 
production in the directions for which it had the great- 
est natural advantages, an unrestricted trade with its 
fellow nations supplying the commodities not produced 
at liouie. As applied to the conditions prevalent in Eng- 
land in Kicardo's day, the theory of international rela- 
tions is generally admitted to have been correct. There 
could be no doubt as to England's paramount advan- 
tages at that time in nearly all lines of manufacturing 
industry. But the attempt to apply the free-trade 
theory to other nations and to later times has by no 
means met with a general acceptance. In the first place 
it is objected that the acceptance of the policy of free 
trade militates against national self-sufficiency and 
independence. In strict accord with the Ricardian 
doctrine it will follow that if a nation has especial 
advant^es for agriculture and relatively poor facili- 
ties for manufacture it will, apart from government 
interference with the " natural " course of things, rely 
upon its neighbors for manufactured articles, and de- 
vote its energies mainly to agriculture. Conversely a 
nation with special facilities for manufacture, but poor 
in agricultural resources, will be led to leave its land 
untilled and to obtain its food-supply by exchanging 
its manufactured articles for agricultural products. It 
ia clear that in these eases the welfare of each nation 
is absolutely dependent on its being able to carry on 
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an nnin terra pted trad? for the supply of its particular 
needs. Should such intercourse be interrupted by war, 
either between itself and the nation it trades with or 
between the latter and an outside power, its economi<; 
exiatenee is at stake. The economic gain afforded by 
its trade in time of peace is thus offset by its economic 
feebleness in time of war. It is to be especially ob- 
served that it is not only a war of its own that it must 
apprehend, but a war undertaken by an outside nation 
on which it is in some degree economically dependent. 
On this gronnd it is argued that state interference in 
the shape of protection to manufactures (or to agricul- 
ture) is justified in so far as may be needed for estab- 
lishing a proper quantity of economic independence. 
Even Atlam Smith in his approval of the navigation 
acts' admits the validity of considerations of a similar 
character, and the argument is generally admitted by 
present economists to be of weight. There is a con- 
Blderable divergence of opinion as to the extent to 
which economic independence should be attempted. It 
is, however, nniversally admitted that for the manufac- 
ture of the munitions of war no state shoulil permit 
itself to be dependent on the outside world. 

2. Theory of Protection to Indostry. The fore- 
going is only one of the many grounds on which state 
interference in the form of protective duties haa been 
advocated. More familiar, especially in America, is the 
line of reasoning known as the " infant industry" argu- 
ment. It is claimed that the resources and ciroiun. 
stances of a country may be such tlmt while the initial 
use of setting a manafactnring system on foot in 

> WfaltllifNaUO»t,bk.il. 
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the face of foreign competition offers insuperable diffi- 
culties for the industrial producer, yet such a system 
onoe properly established would be of a sufficiently 
profitable character to compete on equal terms with the 
imports of foreign manufactures. In this case, it is urged, 
the government should impose a temporary duty which 
may make it possible for manufactures to be estab- 
lished, and whicli may later on be removed. The tempo- 
rary help tlius afforded by state interference will enable 
the community to advance to a higher stage of ludua- 
trialism, and better to exploit the oatural resources 
of its territory. This argument has met with especial 
support from American economists. The weak point in 
connection with the infant-industry argument is that in 
countries where duties of this kind have been adopted, 
the industries in question have never outgrown tbeir 
infancy, as far as the protective tariff is concerned. In 
practice the duties have not only not been remoTed but 
have been increased. 

A further ground of ailment in favor of protec- 
tive interference arises out of the cosmopolitan charac- 
ter of the free-trade doctrine. Assuming a complete in- 
ternational regime of free trade, the system might t«tid 
towards the denudation and impoverishment of the less 
favored nations in favor of those possessing the great- 
est resources and offering the best conditions for man- 
ufacture. The Kioardian theory presupposes that each 
nation will occupy itself with the pursuits for which its 
circumstances are best suited. It is admitted' that one 
nation may be worse suited in every respect than an- 

■ Sue John Stuurt Mill, Frindpla of Poiiiieal Ecanimf, bk. Ui, d 
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other and yet conttiiue to trade with it, because the 
people of the most favored natioa will prefer to devota 
tbeniselves to the oconpation in which their advautaga 
is greatest. Thus let us suppose that Portugal uan pro- 
duce both wine and corn with leas labor than Morocco ; 
and let it also be supposed that in the production of 
com the advantage is but slight, v^hereas in the case of 
wine the advantage is enormous ; the people of Portu- 
gal will still prefer to get their com from Morocco, al- 
though produced there at greater pains than in Portu- 
gal, because the quantity of wine they exchange for it 
is produced at still less cost. On tins ground the classi- 
cal economists undertook to show that two nations 
might trade with mutual advantage even where the re- 
sources of the one were superior in every respect te 
those of the other. Such an argument however takes it 
for granted that the capital and labor of each country 
will remain within its own borders, and not emigrate to 
the more favored territory. WTiy shoidd it not be sup- 
posed that with free intercourse and open markets, the 
capital, and what is far more important, the laborers of 
less favored communities would emigrate to places bet- 
ter suited for manufacture ? It will be noted that this 
supposed denudation of poorer countries contains no- 
thing at variance with the free-trade theory itself. The 
emigration of persons and capital under these cironm- 
stacces would doubtless increase the gross total of the 
world's production, and would add something to the 
general productive efficiency of mankind. But it would 
assuredly not increase the gross total of the productive- 
ness of the oouDtry out of which they emigrated. The 
question then is, whether the adoption of protective 
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duties in aid of borne manufacture can prevent the <t»- 
aertion of poorer for richer countries. It may l>e ai^ed 
that, eveu after the duties are imposed, the individual 
capitalist or laborer will still find it more profitable to 
use bis capital and labor in the more favored coantiy, 
and that the tendency to emigration of both of these 
is independent of protective interference. There are, 
however, a great many people in every country whose 
remaining there is not altogether a matter governed by 
economic motives ; some will remain from sentimental 
reasons of attachment and patriotism, others because 
their material fortunes are already amply sufficient 
Under a protective system the manufactured commod- 
ities consumed by these persons must needs be oiade 
at home and necessitate the continuing within the state 
of a sufQcient manufacturing population for the pur- 
pose. Such manufacture will, under these premises, be 
conducted at an economic loss : the persons of means 
thus residing in the country will have to pay more for 
what they consume than if content to import it from 
abroad and to let the manufacturing population depart. 
But the upshot will be that a larger number of citizens 
remain within the state than would have retnaiaed 
without the state interference in the form of protective 
duties. It is plain, of course, that the applicability of 
such an argument depends on the particular circum- 
stances of any country at any time. The situation of 
Great Britain at the present time naturally soggests it- 
self for examination in this connection. It may conceiv* 
ably be the case that the facilities both for agricultura 
and for manufacture are now inferior in Great Britain 
to those of the United States. The progressive appli- 
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cation of water power and electricity as motive forces 
may further emphasize this advantage. Under such 
circnmatances according to the Kicardiau doctrine the 
laboring people of England ought, each consulting bis 
own advantage, to come to live in the United States. 
There would remain ui England the persons of means, 
who would invest their capital in the manufacturing 
industries of America, and draw from that continent 
the various commodities of their consumption. The 
case is purely hypothetical and may be perfectly at vari- 
ance with present facts. But it seems to show that, in 
pure theory, the system of free trade is not of nccensity 
identical with national greatness. To grant this and to 
contend that it is always consistent with the general 
welfare of the world, even where fatal to the welfare of 
a ]>articular nation as such, would be thought by many 
a quite insufFicient argument 

3. Modern ProtectiTe Tariffs. Acting on the 
general considerations thus stated, almost all of the 
modern industrial states have seen Bt to adopt a system 
of protective duties for the promotion of domestic man- 
ufacture. Such legislation in the United States was 
indeed adopted in a mild form at the very opening 
of the history of the present Constitution.' During the 
first half of the nineteenth century, the rival theories 
of free trade and protection struggled for mastery. The 
high tariff of 1828, the "tariff of abominations," was 
followed by the greatly reduced tariff of 1846. a meas- 
ure partly due to tlie influence of the free-trade cam- 
paign in England, and by the reciprocity treaty with 
e Unittd SlaUt, toI. i ; T^iMMg. Tariff 



